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To ml Practise * te Law, | 


| Gentlemen, | 


N the Dedication of Books , ſuch 1 
perſons ſhould be choſen whoſe 


8 ee, and Profeſſion agree 


with the nature of the Subject. To 


prove Concluſions in one Science, 


by the Heterogene Principles of ano- 


ther : | To make a Grammarian Pa- 
tron to a piete of the Mathemacicks : 


Lo Dedicate a Treatiſe of Logick 10 


4 Mafter of Mufick; or a Matter of 


Practice, to a Man of Speculation ; 


would not only be improper, but ab- 
fared. Nou know that in the whole 


 Prafiice of the Law, there is nothing 


of greater Extellency, nor of more fre- 


gaent Uſe, than Tryals by Jurics. It 


this: our Common-Law (and not with- 
out juſt cauſe) values it ſelf beyond the 
Imperial Law , before the Canon 


, Law, or any other Laws in the World. 
5 8 7 the hopes and life of al 


AS . the 


— Þ 


To the Practicers 


the Proceſs, the force of the Judgment 
and the Truth, nay the Right of the 
Parties lie in the Tryal; for- as one 


Elegantly ſays, Qui non probat, at 
the Tryal, dicitur veritate & jure ca- 


rere, and indeed the knowledge of 4 all 


the Law tends to this: for without 


the Practice of the Law: And if ſo, 
70 whom ſhould ] offer this T reattſe, 


3 but to you the Practiſers? 


| Trieed ſay nothing for ſmall T rafts 


and J. reatiſes ; the infinite number 


of them in the Civil Law (there be- 


ing for every Title a diſtinct Tract) 
nay the number of them in our Lum, 


ſufficiently ſhew their Uſe. 


Joachimus Forbus Ringelbergius 


in his Book. De Ratione Studij, gi- 
£77 ng di relions what Books 8 des 


\ 


ought 


Ka SON Ea: 1994 7 


Victory at the Tryal,to what purpoſe is 
the Science of the Law? The Judge 
can give no Sentence, no Deciſion , 
without it, and muſt give Judgment 
for that fide the Tr gal goes; therefore 
I may well ſay, tis the chief part of 


of the Law. 
owpht to carry with them, when they 


change places, and travel from one to 


another, tells us, I hat out of the Vo- 


ums (by reaſon of their bigneſs not 


portable) hè uſed to tear out ſeveral 
leafs and take them with him in his 


 Fourneys;ani ſo he ſaid he had ſerved 


the Works of Pliny, Tully; Plato, De- 
moſthenes, Gt. although he had gi- 


den greun prices for them; which ju. 


ſtiſies thꝰ writing of this T Treatiſe, the © 
ſubje matter thereof being of ſuch 


general aſe in all Circuits. 


When Tread the elaborate Books of 
— de Teſtibus, and the three 
quiſite and incomparable Volums 
. -Maſcardus de Probationibus, in 
the Cæſarian and Pontifital Laws, 
(which Works were ſo 'valued an 
efteemed, that they were looked upon 
as new lights ſent from" Heaven os the 
profeſſors of thoſe Laws:) F tould not 
but ſee the defect and want of ſuch 
Books in our Lam: for larely they are 


46 neceſſary i in the one as in the other: 


A 4 And 


* 


than an Epiſtle. Anil e 


10 Ar! Pra Ricers 


And also Icannot compare my bel. 
Endeavonrs with thaſe Excellent and 


Merbodical l orb, theirs being intire, 


this only. quaſi an Abridgment, fitted 
for uſe, Abo for ſhow : * et uattii more 
learned ami judicious Profictents-jh 


en our Law ſhall undertake the Work, 
a thoughn;fit yo product mine. 


by o compare thi ſort of 7 ryal by Ju: | 


ry, with the Tryals of other ams and 


Countries, and declare hom mic h antl d 


wherein it excels em all after Forteſ- 


cue de laudibus, Oc. and his learned 


Com mentator; wouliſ be like the ar- 


rogance of Limning after Apelles, and 
requires. ihe room of a Volume, rather 


ot my 
own inſuffgiencies, I ſhall pralſe r 
more by ſxying nothing, than ull I can: 


for to ſc leſs than # thing deſerots;- 
would be, inſtead of an ee 4 


dif paragemetit.T: berefore 1 fhallron- 


— 


tent my ſelf,only to ſay, I bat Tryals in 


ather Laws are by Witneſſes only, pri- 
mo examin As This, by Wn: 
*y | Line 


( 


de Bae 


prbliciiſ ly examin d und confronted 1, 
and by Jury alſo and ſo ronſequertly 
the fact is fetltdvirh the greater cer- 
rainy of truth, upon which the up. 
W he jus dgment depends. 
It woulal he wel 3 if there were leſs 

corraprion Yn the returning of pn 
but I think tis parallel q of not e- 
ceeded by that of examinin Witneſ: 
ſes privately,on whoſe Das tions, the 
Tryals in other Laws conſiſt: And ſo 


that mnt be 90 Piece againſt the 


thing. 1 hope an Expedient may be 
found out lo prevent the Corruption 
in returning Juries. but I 1 it 
never can in the other. 

'Th Jay this Tryal by Jury is too po- 
ads 7 in a Monarchy, would be a good 
Objeftion from a Erench-man, but not 
of any Engliſb-man, who lives under . 
the beſt tempered Monarchy, and the 
beſt ſort of Government in the World, 
to which this manner of Tryal is ſo 
proper amd well Accommodated, that 
W the OY of our Anceſtors - 

„ 


To the Practicers, c. 
could, nor (Tmay ſay)xean this pre- 
ſent, nor after 4 ges invent a better. 

But as the unskilful Painter drew 
| a Curtaiu, before what he could not 
expreſs with his Pencil, ſo muſt I vail 
with ſilence, the Excellencies of this 
Celebrated Tryal, which I am not 

able to delineate. 


Gentlemen, | 
Io male an Apology * the ſtile of 
a Law-Book, eſpecially of an Epitome, 

would be a vain thing, Ornari res ip- 
ſa negar contenta doceri ; neither 

Jball Imalę any Apology for my under- 
taking this Work: If twas better per- 

form d, yet Momus woz 'd be carping; 
and if twas worſe, it wou d. be good 
| enough for him, who cannot, or will not 
doit better: Be it what it will, your 
| kind Reception will abundantly {# 

tigſie 

Your Servant; 


G. Duncombe. 
2 HEE 


THE 


FIRST EDITION. 
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ledge of the braveſt Spirits. 


T A E 


PREFACE 


TO THE 


a Man unlefs he heard him 
ſpeak z Loquere 1 videam. 
Speech is the Index of the Mind, 


1 E Philoſopher could not ſee - 


and the Mind only diſcriminates 


the Man. For, although an Ideot, 
who hath but the ſhape of a Man, 


may with filence ſo hide his Folly , 


that ſtrangers to his Manners' cannot 
diſcery him from a Sophiſter : Yet 


doubtleſs, Silence is the greateſt Ene- 
my to Learning, the Grave wherein 


Oblivion buries the Parts and Know- 


— 


Where- 


* 


Aiftor. facil. 
Princeps. 


Nulla dies fine 
nta. 


not paſs in ſuch 


gloriam quærere; 


E * = 
Wherefore Learned Saluſt, from this 
takes his Exordium; Omues homines 


ui feſe findent preitare ceteris ani- 
malibus, ſumma ope niti decet, ne vi- 


tam ſlentio tranſeant, veluti pecora: 
Thoſe Men who would excel Beaſts, 
ſhould labour that their Lives might 


Js ger „ as. Bealts 2 
that 21 


It feenis he dee 


thing to prolong his Memory : For 


this he held to be the Duty of eve- 


ry Man, ſaying, Quo mihi refius eſſe 
oietar , ingen quate virinu opibus 


qua fruimur, brevis eſt, memoriam no- 
Ari quam maxime longam eſfirere e In 

Olay Deen tis far better to ein 
3 by the Riches of Wit 


Seema ; and becauſe our Lives ate 
ſhort of themſelves, we ſhould in- 
deavour by lagenuity co Eteraize their 


ry. 
And to eſſect this, Nalla dits. ha, 
quin linea duds ſuperſit; No day ſhould 

over our Heads wherein we 

ald not act ſome memorable Ex- 
— Men fhould not live like Saal, 
never [ſtirring out of their Houſes 3 
but be active (I mean not bufie· bos 


dies in other Mens matters, but) in 


their 


little 
inſeriot co & Beaſt, who acted no- 


quoniam vita ipſa, 


PPP 
p 


A eee * 


Cato tells us, Every 


tiquity, but a Gray Be 


Works. Aud 
is needful. in no Science more tha: 
at af che Ba r, or R 


en ; ookpronounces this, - 
_rirgradentie librit campenertdis ani 


"The ihr 
their ougCalliggs, of f whih cheWike, 
Mas, A give 4 
reaſonable Account: And if we believe 
the famous ee „Nin off une 

1 22 is natu ſeng x qui willow 
babe t vite ſuæ argumentum, 40. din fa 
xi(ſe dicat, preter ætatam Nothin 
I DTS 
who has. nothing to ſhaw | 
alba Sox = 
ſerved only as Salt to keg N 
ſweet, and is no ſooner 


forgotten, long before, he is. bal — 


ten; yet Who is ſo, apt 40 deridę the. 
Fndeavours. of, other Man, as this An- 


_ cient Ignonamut, whoſe: wrinkles is his, 


Face, wormout Looks, and maby 2 
120 17 with the Tulger Pe 
8 of Law. or 

1 8 
50 ard An never 
with his 1d Learned 
doubeleß waiting Books: 


in 55 hay, For is my Booka, bow! 
would the Lawyers do for Argumeans: 
elolutignan their Cham» 


? whence tbe. Otacle Sir Edward 
Onwres debeve u- 


E That all Men aught to ad- 
dict 


The Pre. | 


| dict themſelves to the Comp ofit ing 
Books. of Law ; ſome to the 3 
ing of the Ju dgments. and Reſoluti- 
ons of the Ji „ Who are Lex Lo- 
quent; and fone” to the Collecting of 
theſe: Caſes and Reſolutions, methodi- 


ring and fitting them for ſome parti- 
cular purpoſe, as Littleton, = : 


Fitzherbevt, Clapton, Perkins; inch, 
Se. And indeed,  molt.of the Law- 


Books extant, if not all (ſetting aſide 


the Reports) are nothing ele but 
Collections ont of others. This I 
ſpeak, not in derogation of them, 
i the leaſt ; for as dis equally, if not 


more labotious, ſo tis full 2 glori- 
ous, judicioufſy to cull Authentick 
Cafes out of the Volums of the Law 
(where ſo many are uo. Law) aud 
rightfully place them in a particular 


Treatiſe, 26 tis to Report the Judg- 


ments and Reſolutions from the mouth 
of the Cburt; for the Reporter is 
but the Courts Secretary, and Coołs 


Inſtitutes merit as much as his Re- 
ports 3 and 2. $ Tables, F. itzherbert 
and Brook's' Abridgment are 25 uſe- 
ful as the Teig Bols themſelves, of, 
which kind of Col lections, one Ele- 
gantly thus breaks out, 2wo quidew 
Ee, :haud PO ant 4 aut legum 
C an- 


\ 


m— 
Cop MOOR "IG 


Ee a ed ta 


Nos "pſe' mihi -munquam Judas 


The Peg ace, 


4 andidari⸗ magis gratum, aui Reipublice 
ugs commoclum 5 ant diviui Houoris 
Auſtrationi magis idoneum, vel cogi- 
tandv quidem conſtqui, quiſquam_ poterit. 
Than which benefit I know not whe- 
ther any Man can even imagine ano- 
ther, either to Lawyers more grate- 


ful, or to the Commonwealth more 


profitable, or for the Illuſtration: of 
Divine Honour more fit. For with 


the leaſt Labour, a ſmall Price, and 
little Time, they preſent you with 


thoſe Reſolutions and Judgments 
which lye ſcattered in the Volumi- 
nous. Books of nl whichwould 
otherwiſe. coſt much Time, Pains and 


Charges to find out: The thoughts 


of which publick good, firſt gave life 
to theſe Endeavours of mine: Not 
that oy _ _— gre ee ima- 
„ that I am fo of vain 
Sdlsgtetzen, as to believe wo that my 
Parts for Abilities can orm 
thing in this kind like 


e 

L could never yet pleaſe my ſelf 
1 my on Labours, much leſ are 
they worthy to pleaſe others 3 hand 
e guides tali me dignor Honore., How- 


ever, when 1 conlider, that no Man 


hath: yet written particularly con- 
* cerning 


I wall not, hang 


' * ganious Reader Wall 
 Eulogical/ Proface. r i . 


oh to be Blulomathes walk dt Palymis- 
. thee. 


| "caſt — is;. 
of the Law; to be: ther moſh eleufirt 

e e dy: 5 K 

8 teth in the of a | 
Art or Science, mult conſt 12 | 
Ea with — Ver the kdow- | 


8 The Rr | 


A Subject, and of what e. 


Uſe it is; I Janks nes bus yhac” 


thi Treatiſa will receive a fayou- 


rable tion from mens, 
and 2 plauible Ates from 


ethers... 
The Ut of it in in a männer Epi- 


18 demicals. fineo--mald mens. Lives and 


Eſtates" are ſubject to that Tryal Per 
Pair, here demonſteated z but in par- 
tiaular, the Nractiſeta at Law (elpect- 


_ ally CinouitsAdvecater, — In- 


Loitami Qlerks, c. Aud al Juratz, 
(ar wWheſt Directiuns im is ef ſingular 
Uſe: Jatochicfly: cabeerned herveiti.:: But 
& Buſh nut, 20. inv, 
and: prepaſit6 your Judgments,:: Miucat 


QOubte: The profit t which: "every in- 
Su oft, 


Will ſneak more far "ip, "chan the haſt 
| Lprofos my 


And for my own p 


nc notwithſtanding 
« ſage men 
I; really: think the Study 


2 


Anil be 


_ 


} «1 


wm 


— 
enen Deeds ERP LY: AED +, ton n . CT * 
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which 


* 


buy Interpretation doth Sacerdos ſigniſie; 


'. The Preface. 2 
ledge of the Law, as Doderidge faith, 
is moſt truly ſtiled, Rerum Divinarum 
Bumanarumque ſcientia , and , worthily 
imputed to be the Science of Sciences 
for therein lies hid the Knowledge of 
every other Learned Science.  _ 
Ss that he which gives himſelf to the 
Study of Divinity, may here fill him- 
{elf with holy and pious Principles of 
Divine Laws: For, Lex. eſt ſanqbio C_ 
ſanta, jubens honeſta, &. prohibens con. 
traria; ſandòt um etenim oportet, quod eſſe 
ſandſum definitum: The Law is a holx 
Sanction, or Decree, commanding 
things that be honeſt, and forbidding 
the contraries: Now the thing muſt 
needs be holy, which by definition, 
is determined to be holy. So that in 
this reſpe&, ſaith Forteſcue, men may | 
well call Lawyers, Sacerdotes, that is, 
givers or teachers of Holy Things. For 
the Laws being Holy, it follows that 
the Miniſters and ſetters forth of them, 
muſt be givers of Holy Things; and ſo 


and doubtleſs he which, duly conſiders 
thoſe Rules of Theology, which lye ſcat- 
tered throughout the whole Body of 
the Law, muſt needs conclude our 
Laws to be Commentaries upon the 
Old and New Teſtament 2 do ſo 
98 «a + is much 


The Preface. | : | 
much bear the Image Legis Divine , 
that they may well be attributed to the 
VVT 
| The Rules of Grammar, Philofophy 
/ Natural, Political, Oeconomick and Mo- 
„ ral; as alſo the Grounds of Logick, 
and of other Arts and Sciences, fo much 

abound in our Books, that the very 

reading of the Law will make a man 


„ er e eee 


Maſter of thoſe Sciences. f 
And fince Rhetorick is, Ars ornate 
dilicendi, and conſiſteth of thoſe two 


* Nee? 


parts, Elocution, and Pronuntiation ; 
How can we read in our Law- Books, 
thoſe learned Arguments, Elegant 
Speeches and Judgments, pronounced 
with ſuch Eloquence and Elegance of 
0 | words and matter, and not conclude; 
That Rhetorick is the Glory and 
Grace of a Lawyer? thoughſome (not 
+ bg gifted that way) would perſwade us, 
- = that the Law bath little relation to it. 

Ik ahy man be delighted in Hiſtory, | 
let him read the Books of Law, which 
are nothing elſe but Annals and Chro- 
nicles of things done and acted from 
year to year, in which every Caſe pre- 

ſents you with a petit Hiſtory; and 
if variety of matter doth moſt delight 
the Reader, doubtleſs, the reading of 
thoſe Caſes, (which differ like mens 
| 1 15 faces) 


FF rn 
N \ 
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| The Preface. 
faces) though like the Stars in num- 
ber, is the moſt pleaſant reading inthe 
World. WY an 
thought to have expatiated my 
ſelf in this Eulogical Commendation of 
the Study of the Law ; but whenT con- 
fider the Glory' of the thing it ſelf, 


1 think it but in vain to light the 


. : 
Eros eee Ger 


Sun with Candles ; and as no' Argu- 
ments will perſwade one to love againſt 
Nature ; fo he whomthe excellency of 
the Law it ſelf cannot invite to'Stu- 
dy it, will never be forced to it with 


the fiſt of Logick , or other perſua- 
| flon: Wherefore tis now time to ex- 


poſe my ſelf to the Cenfure of the 
Reader, who always judges according 
to his Capacity or Affection; for. 
which cauſe, if I were to chuſe my 
Reader, I could wiſh with Cains Lu- 
cilius, Quod ea que Scribo , neque ab 
indoGiſſimis, neque a doctiſſimis leg? , 
quod alteri nibil imelligerent, alteri plus 


fortaſſe, quam ipje de ſe : That this Trea- 


tiſe might not be read of the moſt 
learned, nor of thoſe who are not 
learned at all, becauſe theſe underſtand 


nothing, and the others more perhaps 
than my ſelf. 


La 23 How- 


 BraFion, Lib. = 
Fol. 
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However, I put this Requeſt to all, 
Ot ſ quid ſuperfluum, vel perperam po- 


nos 15 hoc opere intervenerit , illud 
corrigant, & emendent ,, vel Conniven- 
tibus gelt pertranſeant : : Cum omnia ha- 


bere in memoria, &. in nullo 'pecrare, 


divinum (it potins quam humanum: That 
if any thing be ſuperflaqus, and pla- 
ced amiſs in this Work, That they will 


either correct and amend it, or with- 


out carping connive at it; ſince to 
remember to do all things right and 
nothing amiſs, is rather the part of a 
God. than Man: Wherefore, let him 
hi; never offended, caſt the firſt 


ſtone. ,, 
bi 3 8 
EE 85 — 
3 $7. . 
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CAP. II. : P {TA 


Of an Iſſue \ and. the divers ſorts of Tryals 
Nena: | pa when 4 Try Fro, be by a 
Ju, and when not: 1707 by the * —er 

* "Lew, when by Certificate, wo by Ba 
whe an Almanack, . What Iſſue For: 
„ tryed Per Pais, what by the Court; 
hes by examination ol a my; ＋ 


"al, &c. 
CAP. mn. 5 . 
. Of a Venire facias ; To wha it ſhall be dine 
ed when to the 5 beriff; when to the Coro- 


ners, when to Eſliors, aud when to Bapliffs 
when well awarded, 60 We 


CAP. 


The Contents. 


What faults in the Venire facias ſhall witiate 

the Tryal, what not; when a Venire facias 

de novo, ſhall be awarded; when ſeveral + 

\þ A Ven. fac hen the Ven. fac. ſhall be betwixt. 
\ the Party, and a ſtranger to the Iſſue. Mo 

may bave a Venire A by Proviſo, and 

. when. | 42 


| * | C A - P. V. 

My the Venire facias runs to have the Fury 
uAppeur ar Weſtininſter, I Bongb the Tryal be | 
in tbe Country" Of the Writ of Niti prius, 

when firſt given, when grantable, when 
not, aud is what Writs of the Juſtices of | 
Niſi prius. Of the Tales at Common Law, | 
and by the Statate when the Tranſcript of f 
the Record of the Niſi prius differs from tbe 
© Roll, whereby. the Plaintiff is — ay be 
' muy. have s Diſtringas de novo. 55 


-' CAP. WE 


the number of the Furors, and hy the ; 
N. Sheriff returns . four, though the 1 
nire facias mention: * twelve. F beſre- : 
turns more or leſs no Error; and of the 
number twelve. And when the Tryal ſball 
Be per primer Jurors. And of gs of 
- Office. © And when to remain pro 
Jurator. RR; 


„3 


rr 


69 


CAP. 


The Contents. 


CAP. vn. 


Who may be Jurors, who not; who exempted, 


2 their Quality and 8 — 74 


C AP. VIIL 
Concerning the Vile; fm what place the 
Jury Rell cms, pe” "of 
| AR 
* Challenges, . | 0 111 
5 CAP. X 


Of what things a. Jury may inquire, when of 
1 3 when of things done in another 
or in avother Kingdom when of 


 Eftoppets, and when not 3 when of a Mans 


intent, &c. rd ,- ST 
CAP. XI. 
Evidences and Witneſſes. 0 158 
: CAP. WM. 


The Furies Oath, why called Recognitors in 


an Aſſiſe, and Furors in a Fury. Of the 
. Tryal per medietatem Linguz : 5 when to be 


prayed, and when grantable. Of 4 Tryal 
betwixt two Aliens by all Engliſh. Of the 


Ven. fac. per medietatem Linguz, and of 
— to ſuch Furies. - 1 4 I 


The -Contents. 
C AP., XIII. 


The Learning of general Verdicts, eſpecial 
_ Verdifts, privy Verdict, and Verditts in 
open Court, and where the Inqueſt ſhall be. 
taten by default. Inqueſts.of Office, &c. Ar- 
rieſt of Judgment, variance betwixt the 
Ner. and s be Verdict, &c. 2350 


C AP. XIV. 


How the Fury ought to demean themſelves 

; whilſt they conſider of their Verdi > when 
they may eat and drink, when not; what 
miſdemeanor of theirs will make the Verdict 
Void > Evidence given them when they are 

. Lone from the Bar, ſpoyls their Verdict: 
Fur what. the.Court may Pine them, and 

. where the Fuſticas may carry them in 
: . Carts till they agree of their Verdicts. An 
Amercement affered by the Fury. 308 


CAP. XV. 


mer puniſhment the - Low. hath provided: for 
; Jurors offending > as taking Reward to give 
their Verdict. Of Embraceors. Decies tan- 
tum. . | 0 everal 1 7 Furors. 
. hat Iſſues they forfeit, and of Fudgmum 
Por ſtriking 4 Furor 4 Weſtminſter, &c. 
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cellen 
| Jie. 


| The Antſqui- 
quiry and Ex- ferences of Juries, 103 the ſeveral ſozts, they 


of being fo well known, viz. The Gand Jury, 


of 


gil writeth, 


Tryals per Pais. , 
J need not here divide and ſhew the dif- 


o2 Gzeat Inqueſt, and Petty Jury, op Jury 


ok Life and Death, in Criminal Cauſes, 


and in Civil Cauſes the Aſſize Jury. In- 
2 of Dffice, by ſome. called Inqueſt of 


nd Ingpetf of Office. Something 


— each ok thele, will incidently be 


ſpoken of in what follows. As to the excel⸗ 
lency of Juries, it appears from ther Anti⸗ 


quity. 


Sir Henry "KERRY verb. [Inqueſtio) ſays, 


Zryal by Juries was .uſed.in England, Nor- 


mannis nondum ingreſſis, Leg. Ed. Confeſſ. 


ca. 38. Poſtea inqulliſſet Juſtitia, i. e. | Juſti- 


& per meliores homines de Burgo, vel de Vil- 
la, vel de H undredo, ubi manſiſſet Emptor, 


Ec 

| ag to Tryal by twelhe Pen, th h 
ANT ud Polydoxe Virgil ou it 2 

0 ronqueſt, ang the * 

ere 9 vo ion in it, hy in t 

r 5 pet 165 ands 

Ercellenc and Learned Antiquai 

P. 143. who ſays, Whereas f dolynoze Ulr- 

hat William 

falt brought in the Tryal by twelve Men, there 


is nothing more untrue 3 for it is moſt. cer- 


tain, and apparent by the Laws of Gthglred, 
that it was in uſe many years before , 6+ 
Fu whergag Lamb. verb. [ Centurig] ſays 

In fin; muriis Comitia ſunto, atque 


libere ( onditionis vixi duodegj, Ftate ſuperio- | 


res, una cum * Sacra tenentes FRO, 


E 7 RR 
* Fas * 


dilarius] per Lagamannos, i. e. legales homines] 


fairly. co2recen, bp that =; 


e Conqueror 


e eee AE ba e ene 
* 


dition t 


Tryals per Pais. 
ſe adeo virum aliquem innocentem haud dam- 


naturos, ſontemve abſoluturos, he refers to the 
Las of Ethelred, cap. 4. cited by the learn⸗ 


ed Spelman, verb. [ Jurata.] | 
to the ſame doth my Lo Coke refer, 


Com. ſuper Lit. 155. and Pzeface to his third 


and eighth Repozt, And as to the Reli- 
gion in the number of twelve, my 1078 
Coke gives 2 abi ſupra, and Dir Henry 
Spelman, in verb. | Jurata] ſupra, makes ads 
reto. 

Do that A may truly ſay, Trpals by Juries 


| | have been uſed in this Nation, time out 


of mind, and were contempozary and coeval 
with the firſt Civil Government thereof and 
Adminiſtration . of Juftice > foz amongl> the 
fix® Juhabitants, the Britains, the Freehold- 
ers were uſed in all Tryals. 

And Tryal by Juries was (as pou ſee ppadi- 


ſed by the Saxons) continued by the Normans, 


and confirmed by Magna Charta. Aud was 
ever ſo efteemed and pzized in this Alland, 


that no Conqueff, uo change of Governs 


ment ever pꝛevailed to alter it. 
'Tis true, Tryals by Jurics. befoze the 


time of H. 2. were not ſo frequent, becauſe 


Sadz 03 Purgationes, Ordalia, Trpals by hot 
Iron, hot Mater, cold Water, Duels, aud 

other ſuyerlticious ways were then in ule; 
but Tryals by Juries were here in the Sau- 
ons time, and were found here, and not 
Nang, Che in by William the Conqueroz from 
ormandy: nap, rather ſetled by Edward 
the Confeſſor in Noxmandy, where he a long 
time was, and . manp Lans, as you 
mar 


The uſe of 
Jurics. 


Forteſcue 
Ci. 2 _ 


as 


Tryals per Pais. 
may fee in the Book of the Cuſtoms ok 
Normandy. Fo ; 5 | 8 6 e 
Glanvil lib. 2. cap. 7. ſays, Ex æquitate 
autem maxima prodita eſt legalis iſta inſtitu- 
tio, ſpeaking of thele Trpals in oppoſition 
to Duels, &c. nn 
Their general uſe (being the only Try⸗ 
ers of Choſes in fait, almoſt. in all Courts 
thꝛonghout England) fpeaks them a publick 
good. To be Trped by ones Peers is the 
greateſt pziviledge a Subject can wiſh foz ; 
and ſo excellent is the conſtitution of the 


"Government of this Kingdom, that no Sub⸗ 


fect ſhall be Tryed but by his Peers. The 
Lo2ds by theirs, the Commons by theirs, 
which is the Foztreſs and Bulwark of 
their Lives, Liberties and Eſtates ; and 
if the good of the Subject be the good of 
the King, as moſt certainly it is, then thoſe 
are Enemies to the good of che King and 
State, who attempt to alter 02 invade this 
Fundamental Pzinciple , in the Admini- 
ſtration of the Juſtice of this Realm, by 


which the Kings Pzerogative has flouriſhed, 


and the juſt Liberties of the People have 
been ſecured ſo many Ages, 

And what anſwer ſhall J make to the 
Pzinces, vehementer admiror , - bidelicet , 
Wherefoze are not Juries uſed in other 
Countries, if they are ſo good but that of 


Forteſcue, the Learned, who beſt could tell, 


ſcil. That other Countries can ſcarce pꝛoduce 
one Jury ſo well accompliſhed. with Wealth 
and Ingeny, as one County, nay, one Hundred 
can in England. : TT | 


But 


Tryals per Pais. 
But not to dwell in che Porch, J will ads 
dzeſs my ſelf to the Gravity of the Law, 
where vou mult not ſo much expect the flaſh 
of Rhetorick as the light of Reaſon; no, Things, nor 
the Law knows beſt how to expzeſs her . — moſt 
ſelf in her own Terms; wherefoze all other ue = 1 
Sciences muſt learn, with reverence, ts ke os 
their diſtance, and, as (as the Golden Finch Finch. c. 3. 
ſings) be glad to have their ſparks raked up | 
in her Aſhes. | 


| And ſince an Iſſue is previous, and the mat? 
| ter of a Tryal, A ſhall fitft give you the 
+ © deſcription thereof, and then touch upon rhe 
ſeveral Tryals allowed by the Law, foz the 
- diſcuſſion of the truth. 


| 


Tryals per Pais. 


C AP. II. 


Of an Iſſue, and the divers ſorts | 

ok Tryals thereof; and when a a 
Tryal ſhall be by a Jury = 
when not; when by Certificate, 
when by the Spiritual Law, when 
by Battail, and when by an Al- 
manack 3 what Iſſue ſhall be firſt 
tryed, per pais 5 what ſhall be try- 
ed by the Court; and what by 
Examination of the Attorny, Se- 


riff, G. 


1 foft. f. 126. ſte, exitus, ſaith Coke, is a ſingle, cer⸗ 
mia wm MK tain and material point, iſſuing out of _ 
' «liquem ſerti- the Allegations and Pleas of the Plaintiff © 
dl per pan. and Defendant, conſiſting regularly upon 
an, vel per an Affirmative and Negative, co be tryed | 
Fudices termi- by Twelve Pen: And it is two-fold, . 
2endum. ſcil. either ſpecial, as where the ſpecial mat? 
Finch. Epiſtle. cer is pleaded ; 02 general, as in Treſpaſs 
Not Guilty: In Aſſize, nul tort, nul diſſeiſin, 

cc. And as an Jſſne natural cometh of 

two ſeveral perſons, ſo an Idue legal, iſ- 

ſueth out of two ſeveral Alle, ions of ad⸗ 
verke parties. ä 

Tryals. And to give you likewiſe his definition 
* , of Tryal, It is to find out, by due exami⸗ 
nation, the truth ok the point in tſlue, oz 
queſtion between the parties, whereupen 


a:: 


Tryals per Pais. - 
Fuge map be given: and as the. que⸗ Note, That 
ton 1 the a arties is two⸗ old, ſo upon aPemur- 
is the Tryal thereof ; Foz either i it is que- rer to part. 
ſtio juris, (and that, ſhall be tryed by the — * — 
bas either upon « Deitiurter,;Special Uer- . I. ine dei 

Exception: Foz, Cuilibet in ſua arte way to glve 
0 eſt 2 & quod Le noverit, Judgment up- 
= hoc ſe exerceat.) O7 it is quæſtio facti, = _ => 
And the tr al of the fac is in divers l ts; — oy 
furt chieflp , and moſt commonlp, by a cry che que- 

Jury of twelve Pen, (of which kind of crys e falt firlt, © 

a4, my intention is pzincipally to treat in ar alt dif 
this Book. = „ 
1 Inſt, 72. 128. 

Lach 4 Rolls tit. Tryals, 626. 723. 


Foz by twelve Pen are matters of Fact . 
(foz the molt part) cxyed wit us i in ou A 
land, in Cauſes both Criminal and Ein Cauſes, 
in Cauſes Civil, after both Parties have 
fait what they can, one again another 1 
Pleading, if thete arile a aue tion, 
any matter of Fac, it is referred * The 
indifferent Pen; be to be Impannelled by z 
Shevift, and as the y bzing in thei: > Ver 
ſo Judgment paſſeth. And this the 
is to 1 x as the Law is upon the 
found: Fo the Judge ſaith, the & Jay fl 


thus, and . Law is thu S, and | 
we judge, the Law ariſes upon as 
Fact. 

Jo ciminal Ea fey the coutle ith 8 Proceedings 7 


- At the Ki twig by. Eon n 


great and general A 2 and Res genes cu 
ral Defſtons of the Peace, there. dls con 2555 


com⸗ 
dür 
ok; 


called the Grand- Jury, whith con 
the Grand ny ſubltantisl 


killen the Petit-Jury, ©2 the Grand- ury | 


Tryals per: Pais. 

_ of every Pundzed: within the County re⸗ 
turned by the Sheriff, and they are to con- 
fider of all Bills of Andiament pzeſente 
to them, which they either app2o fy 5 
wziting Billa Vera, oz diſappzove by. wpiting 
upon them Ignoramus; and thoſe which thep 4 
app2ove of are to be tryed by another Jury | 


mapcharge any perſoy, upon their own 

ſentment, which will be of che fozte ok an ; 
Indictment, and the Party charged may Tras 4 
derle the Offence, arid bing it to be tryed 

| by a Petic- Jury. 

— wb leller Patters in thele Courts. are I 


* 
& 2 — . * 


meh F to be Free. Hen, "noe Will, 
lains oz Aliens, and lawful Pen „ not 
3 and alto Pen of woch n 
n : 
But betraute it isn Pr 
| that chere are many ways a by the 
Common-Law to try matters of Jad, be⸗ 1 
fides this by Juries;, I will here repeat ſome 
of them: And foz this firſt hear che Oracle, 
you; that he had read of fx kinds 
of Certificates allowed {02 Tryals by the Come. 
e | 
1. The doing of Service by im that 
fiverh by Eſcuage in Scotland, was to be | 
ape by the Kings * of his _— 3 
N r 


% 


— 
— CC — 


Dutlawzy, that che 
ſon at Burdeaux, in 


4 tificate of the Mayqr of Burdeaux. Note, 


Tryals per Pais. 


Per ſon Certificate en eſcript ſouth ſon | 
ſeal que ſerra mis a les 8 * Lit- 


tleton. 
2. Ik it be alle 


of Burdeaux, it- ſhafl be tryed by the Cer⸗ 


this was when Burd&aux was parcel of the 
Dominions'of the 


tit. _ f. 583. 


on a Wric to him directed „ in caſe- of 


ug of England. Rolls 


| Foz matters within the Realm, the 
Cuſtom of London ſhall be certified by the 
Mayor and Aldermen by the mouth of the Res 
. corder. : vide ap2es 17. 
4. By the Ocrtificate of che Sheriff, ups 


Pylviledge, if one be ® Citizen 0 Fozeign- | 
wa Tryal at — by Canide of 


the Judges, in whole "Cuſtody they are 


ſes. 
6. In Cauſes Eccleſiaftical,. as-Lopalcy 


by Law,” All theſe: te in temporal Cau⸗ | 


of Parriage, general Baſtardy, Excom⸗ 


 Pzofeſſion-: Theſe: and the 


©". Hike; ore regularip to be tryed by che. Cer. 
. tificate-of the Ordinary 


vide apꝛes 16. 5 
A the Defendan nf claim his Pziviledge 46 

a Scholar of the Uyiverſicy of Oxon, of fuch 

-Colledge oz Yallſ: this ſhall not be tryev 


: \byCenihcae, bt f pais. Rolls + rs 
593 + 


Concerning Certificates of Spiricual Per- 
Fm vide Rolls ibid. 3575 592. "5A 


tf * 


; 1.1 
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© 10 - Tryals per Pais. 
2 2) n 7. A Record ſhall be tryed by the Recorded 

gr / „ ſelf, and not per pais. But matter of fact 
/ concerning a Record is tryable by a Jury, as 

whether a Plaine, &c. was levied atcozding | 

2 wh to the Cuſtom; & non proſecutus eſt ul. 
| lum breve, is tryable by the Country. Hob. 

| | 244, Hutt, 20. Ss if a Statute hath two 
Seals, o) but one, 1 Leon. 229. 2 Cro. 375. 
IInſt. 125. b. 0 in a per que ſervitia, ff 
tze Tenant lap he held not of the Conu- 
* * del note levie, ſhall be tryed per pais. 

pe upon a Cepi returned, ne un 

Roth tit. in ſon gard, ſhall —— per Record 1 

277d. 376. upon a Captas not returned, the pilal ſhall == 
be tryed per pais, Do ſhall an Action bzought 8 - - 

i by Covin, fo2 the Covin is not of Keeozd, In . 
a ſcire facias per Roy to have execution of a 
t in a Quare impedit, if the-Defen- T. 


N 


N 
[ 
| | 
1 
| 


- 0 
AE - N 


r 
— — — — 


2 ſay, That after chen Recovery the Bing 
\ { pzeſenced, & iffint Judgment execnte, and 
the iſſue be whether the King p2efented, pew 
| cauſe del Judgement, v3 of an avoidance after _. |. 
| the death of J. S. who was pzeſented by 2 + 


Granger after the avoidance, upen which the 
needs no Ming had Judgment ; this ſhall bs tryed per 3 Vl " 
Vite, where paid 8 22 fo2 this reaſon; in-pteading of Let.- 

Lettem Pa- ters Patents, the place need not bs alledgey - =: +3Þ 

ande ache where the Letters Patents were made, becauſe , ©" 

with in pleads the Defendant cawnoe plead nul tick Record,. 
ing Deeds. bat muſt plead, non conceſſit, and then the : 

4 Rep. 71. Jury ſhall come from the plate where the 
a a Aands lie. Vide li. 6. f. 15. 1 Inſt, 117, 260. 

f Plo. Com. 231. But upon a Non eſt factum 
; pleaded to a Deed; there mult be & place al- 
: edged where the. Deed wag made, becauſe. 
\ (though the Deed, as to the matter of _ 

e 


Why there | 


2 Staple fo2 ſufferin wh S. tn Execution u 
on à Statute Staple to go at lar 


24 „ IWefeuvant fay he 


is £. Record, becauſe *Cwonſd e unreaſona 
tat the Defenvanc 


. And delivery thereof, and other matters 


cauſe he is a Ju 


ſpall be tryed by the Record. Rolb tit. Try ; | 


* * 
: J . X 


|  Tryals per Pais. .- "By 
be tryable by the Court, pet) the ſealing 


Fact muſt be tryed by the Autry 3 fo that in 
this Caſe of a Deed, there is a Trpal per 
Pais, and by the Court, 1 Inſt. f. 35. Videf 
ap2es 18. 

The iſſue upon an Indictment 02 Ars 
quittal upon thi ſhall be tryed by che Res 
cozd. Do ſhall the allowince of a Pzotecia 
on in Bank. The IAmpꝛiſonment upon th 
Execution, and not foz þther cauſe, in eſcape, 
The 9 of an Impzilonment, ibe-i 0 

ite of Peace, A Stathte- 1 


of the i / / £ 
Parliament, 02 Vicount oz not. hether a f 26 
plate be within the Ligeance of the Bing of 
England, ; in Scptland, A Fine Wr releaſe | 2-7. 
rendzing his Bhdy in diſcharge of his Bail, -> 


ſhall be ** 


Merchant, Cehnt 03 not Eun 


nff the M yor of What per Pais. 
| [ FP. 


574. 
But in Eſca 


e, ik 
e way not in Pꝛilon up⸗ 
on the Execution, but upon a Plant there, 
this ſhall be tryed pais and mot = 4 


nld certifie a Re 
cord » where he was concerned, 
ibid. The time of inrqlling Letters Patents 


ume pale "TOLD. 4. 72. 


: Zu 2. 


Diſſeiſin of an Office any Court, oz office a + 
"rafing a Record in any Court, by the Fi Record. 
mers and Attornies of the Court. | 


CS. 


Peers. 
| The Lords 


2 
— : 


. 
$ | : f * * 


5 Judges. | 


h 


* 
12 
q 


; R 
2 to 
| Jury 1 


try miſde- His Peers, without Dath, 1 H, 4. 2. 


| 4 12 Re 93. 
5 f, 


0 Baroneſles, although Married, ſhall be 


Cufioms of 
Courts, &c. 
tryed by the 


* per Pais. 


8. A Peer of the Realm, i. e. a Lord of 
the Parliament thall- upon an Jndiament 


of Treaſon. oz Felony, miſpziſſon of Trea⸗ 


ſon, and miſpziſion of Felony, be tryed by 


Appeal at the uit of che Party, he ſhalt be 
12 per probos & legales homines Juratores. 
0 E. 4. 6. &cc. becauſe that is not the 
Ange Duit, but the Parties. Vide lib. 9. 31. 
Le caſe del Abbot de Strata Mercella. And in 
a Præmunire, his Tryal shall be per pais. 
Boll. 1 part. 198. Dutcheſles, Counteſſes, 


tryed- as Peers of the Realm are, but ſo ſhall 


7 uat Wichops and Abbots, Stam. 153. 20 H. 6. 


9. 2 Inſt 48, 49, 50. 156. b. 294. 2 Inſt. 30. 


Hut Biſhops ſhall be tryed by the Peers in 
Parliament. 
g. The Cuſtoms and Mlages of every 
Court ſhall be tryed by che Judges of the - 


lame Court, if they are pleaded in che ſame 
Court, ibid. and many other things are try⸗ 


ed by the Judges, as the reaſonableneſs 


of a Fine of. an Dffender, oz upon Surrens 
der of a Copy⸗hold Eſtate; and ſo it is of 
Cuſtoms, Services, and alſo of che time 
that a Tenanc at will ſhall. have to carry 
away his Goods; and theſe, Caſes come 
"HS the Rule which makes matter of Law 
to be tryed by the Judges 3. vide 1 Inſt. f. 56. 
And in ſome Caſes- matter of Fact ſhall 


be — by the Judges, as if the Plainciff 
by. Attorny in Court, ond then che 
a leads "that the Plaintiff is dend; 


Af one rod. rs, and ſaith he is the Plain- 


tiff, ** be is oz not, ſhall. be cryed as 71. 


But in 


. 5 — 4 


9 


But in many Caſes Jnfancy ſhall be trven 


the pꝛaper of che Defendant, and this 
-, ,Tryal is peremptþzy to the Parties, by a , „ 3 
Jury of Chirurgeo 


578. | 8 

Maihim map be tryed again by the K) 

but then thele things are to be confivered, 
it may appear that the Maihim inſpeited, and 


the Caſe of Badwel and Burford, che pzin- W 


-made him thzow her, and another Yozſe 
trod on her, and maim'd her and, and 


Judgment 02 a Fine ok the Tenant by re- {P00 be-. s 
lceit of one vouched come dtins age, & if 4 2 


Tryals per Pas. 13 
the Jadges lib. 9. 30. Do the Non-age of an InſpeRion. , 
Infant, generally by inſpection of the Court. 


in Error, this ſhall be tryed per Pais, li. 9. 13% _ 
31. and io it is in an Zcate probanda. ff Try. © 
Maihim, In au Appeal of Maihim the 9 1.2. 


per Pais, as if an Infant appear by Actoznp, V. Bulſt. » 28 1. 
"0-8 


Court may adjudgh-chis upon the Uiew, at 


Vide Rolls Tit, Tryals 


* 


Court, by inſpection foz increaſe of Damages 


I 
” & 
' 
* 
; 
— 8 
” 
1 1 
N ' 
— i , \ 
4 1 
* p 


Wounding, Secondly, The Maihim mutt + =0Y 4 
be aſcertained in the Weclaration, o as that Maihim. 


the Maihim in the Declaration be all one, 
as was reſplved, Mich. 21 Car. 2. B. R. in 


cipal Caſe of which was, That the Defen- 
dant whip'd the Plaintiffs Yozſe; © which 


adjudged no increaſe of Damages in that 2 
Caſe being a conſequential, and not a direct | & "2, 
Maihim. | OY URGE +> 7 

Non-age in a Writ of Error to reverſe A Trya by In-. 


ſint praie le parol a demurrer, Non⸗age ſur 
aid praier in Appeal, Audita Querela, to avoid. 
a Statute, Recognizance, Accompt, and in all 
Actions where tis pꝛaped that the ne? 

| e- 


2 


Tryals per Pais. 


/ demurroit, Non-age ſhall be tryed per In- 


compel the Parties to 


ſpection. But in Accompt againſt — of 
full. Age, if he plead Non-age when he / 2 
J was Bayly, this cannot be tryed by Jnſpe- 
-RKion, Rolls Tit. Tryals 572. how this Tryal 
by Inſpection ſhall be, vide Rolls ibid. at 
arge. 

In all Caſes where the matter may be 
tryed by Jul amination oz Diſ⸗ 
cretion of the Juſtices, \'if they doubt che 
matter, they may reful to. try this, and 
Trpal per Pais, 
oz other pzoofs, 21 H 7. 40. Per touts 
Juſtices. i 
10. There are many Tryals allowed by 


Wiroſles and the Common Law, by Witneſſes only, with⸗ 


v. 4 Inſt. 278+ 


qo Üb. 13. 


out a Jury, as of the life and death of the 
Pusband in Dower, ſs the pzoof of a Sum- 
mons, og the Challenge of a Juror, muſt be 
tryed by Witneſles ; and regularly, the 
pzoof ought to be by two oz thzee Mit⸗ 
neffes, 1 Inſt. 6. and divers other things 
mult be tryed by examination of the Parties 
and Witneſles, as the Tryal by Wager of 
2 et. Finch 423. RAY 
on-age was antiently tryed by the Uer- 
dic of eight Pen, but now by Inſpection, 
and full age by twelve Men. 
J a Appeal by a Ferhe of the death of 
her Pusband, if the Defendant lap that the 
Baron is alive in another County, 62-gens- 
rally, that he is alive, ſhall. be cryed - 


per proofs, 41 Adfiſe 5. Vile Rolls Tit. Tryal 
577. what: ſhall. be tryed hy prook in an Aſ- 


f — 


3 between the King 


üb. 9. 32. 


—_—_— ů r ˖ — 
. 


Tryals per Pais. 


An a Wiic of Ajnuity ik che Defendant h KA 
ſay the Party is dgad in Britain, this hall - ] 
be tryed per proots, 46 E. 3. 70. | 
Ni, Duke 02 no Duks, Earl 03 no Earl, vgs #6 (Ce 
Baron oz no Baron, ſhall be tryey by the 

Kings Mrit, lib. 5. 354 lib, 6. 53. But 
Dutc G 92 no Dutcheſs, ec. » — 4 
ſhall he crped per Pais, bechuſe t 

is matter of fact. 

V12. In @ Plea del 


Parriage | 


ten nee, the League League, | 

id the Sovereign of 0 2 
the Alien, ſhall 2 try by the Recozd ok 

the Chancery, fog every League is of Recozd, 


iz. XN NT. atient demaſn, 02 not, Mannor. 
ye | Doomel- 


day, rcheg 

ther certain Arres 

noz, oz no, it ſhall e tryed by the Coun⸗ 
try, ib. 


14. The Pꝛoteedings of a Court which courts not of/ "y 
ig not of Record (as the County Court, the Record. 
indzed Cant, y Count Faxon, &c.) hall 
e trped by the on — us the 
tozd, 4b. Co, Lit. 117. b. 
The Pziviledges and Lite s of — By Charters 200 2 
of Recozd, Cities and — mult be and Records. 
trped by their Charters and -Recozds. 
/ Ih ethes the Ordinary committed Ad- wills and Ad- 
/ miniſtration to the Plaintiff, od whether the miniſtratlons. 
Teſtament was y2oved: betoze the Ordinary, | 
3 whether ſuch-a Mill be the Mul of che 
ry, 02 whether he died Inteſtate, 02 not 2 
all theſe Caſes the Trpal ſhall be per 
Pais, beroule probate of Wills, and conſti⸗ 


— 


9 tuting 


ray. 


as where he is mute, and will not 
.ſelf upon his Country in due time, foz then 
ent de pain fort 
ges upon him, 


= 


Tryals per Pais, 7 


tuting Adminiftracozs, did not belong to 
Eccleſiaſtical Judges originally, but were given 
to them of late. Eut the Trpal thereof is 
left to the Common Law, and was not 


given to them, lib. 9. 32, 40. 


An Executoz bzings an Action of Debt, 
the Dekendant pleads that the Teftvtoz 
never made him Executoz, if the Plaintiff 


gives in Evidence the Probate of, the Will, 
the Defendant ſhall only give evidence in 
diſaffirmance of the Plaintiffs Probate, which 
is matter of Fact; but as to matter of Law 
the Court gives credic thereto, as where 
another Will was made, foz there the 


* Parties might have appealed; but if the 


Seal be counterfeit, oz the Probate, fozged, 


its tryable per Jury, Adj. Paſch. 20 Car. 2:/4- 
B. R. Noel and Wells. vide Wentworths Exe- } 


cutor 69 


| © The Tryal of all Criminal Patters is 
by the Country, and the Party acc _ 
fault, 


not be denyed it, unleſs it be his o 
yut him- 


without farther Tryal Ju 
& dure is paſſed by the Jud 
Stamf. Pl. Coron. 150. - | 

16. In an Actthn upon the Caſe 


fo2 cal⸗ 


ling one Baſtard, \the Defendant juſtified _ 
that the Plaintiff was a Baſtard; And it 
was awarded that this ſhould. be cryed per 
be Ordinary, Hob. 179. 
+ Devaitt 6. And ſo a Plea that the Plaintiff 
was bvzn at fuch a place befoze Marriage, 


Pais, and not by 


this is ſpecial Baſtardy, and ſhall be tryed per 
Pais. Pow. 14. Dyer 89. Ve hic cap. 22. 


17. When 


1 


[ 
{ 
} 


* 


) | 


-: N —— —— 
WD” ae, —— 0 


. 


5 


Tryals per Pais. 


17. When an Iſſue is taken, whether a Cuſtoms of / 
Cuſtom oz no Cuſtom in London, If the London. 


Mapoz, Commonalty and Citizens be Par- 
ties, oz intereſſed in the Action, This 
Cuſtom ſhall be cryed by a Jury, and not 
by the Certificate of the Mayor and Alder- 
men, by the Recozder, Hob. 85, Day and 
Savadges Caſe, Devant, 3. Stiles 137. Moor 
871. vide apres tit. Viſne. Rolls tit. Tryal 579, 
80. : 
The Cuſtom of London ſhall be certified 
by the Mayor and Aldermen, by the mouth 
of the Recozder, Co. Lit. 74. | 
Jn an Inkozmation upon the Statute 
5 Eliz. fo2 uſing a Trade, to which the De- 
fendant was not bound Appzentice, If the 
Defendant plead a Cuffom of the City, That 
he who is free of one Trade, may uſe any 
other; this ſhall be tryed by the mouth ok 
the Reco2der. 


t 


. — 
> 
* I 1 * 
. * 
8 ! — "4 5 
: £ * 4 ; OS q 
4 * bl , i . 3 * — we 
\ 44 Mu * 1 


Note this difference, He that is kree of 7 + 45950 


one Manual Trade cannot uſe another 
Manual Trade: but it is otherwiſe of thoſe 
Trades which are not Manual. In ſuch, 
-one that is free of one, may uſe another by 
the Cuſtom. Vu 
Liberties claimed by Cuſtkom in London, 
the Cuſkom of making Indentures ok Ap- 
pzenticeſhip void, if not Inrolled within a 
Pear; The Cuſthm to deviſe Lands, Fozeign 
Attachment, 8c. ſhall be tryed by the 


— 
1 


mouth of the Recozder. But the Iſſue whe⸗ 


ther there be a Parket every Day of the 
Week in London ſhall be typed per Pais, be⸗ 
cauſe the Iſſue is not updn- the Cuſfom, 
Rolls tit. Tryals 580. vide hid cap. 8. 5 

"+ C 18. A 


18 | Tryals per Pais. 

Matter of Re- 18. A matter of Recozd being mixt with 

cord mixt a matter of Fact, ſhall be tryed per Pais, and 

of Fat, not by the Recozd, Hob. 244. Peter and Staf- 

| fords Caſe, Devant 7. | 
7 \ Tryals by + 19. Jn Writs of Right,and Appea 8 that 
| 2) Battel. touch Life, Zryal may be by Battel, ag by 
* +»  { Jury, at the Defendants choice; The Battel, 
Prit of Right in a Mrit of Right, muſt be by Champions, 
(who mult be Freemen,) But in an Appeal, 

it mutt be in pzoper Perſon, The Champi- 
ons, in a Writ of Right are not bound to 
i fight longer than until the Stars appear; 
and if the Champion of the Tenant can de⸗ 
fend himſelf until then, the Tenant ſhall 
pꝛevail: The Judges of the Court of Com- 
mon Pleas, are Judges of the Wattel, in a 
Writ of Right: and the Judges of the Kings 
Bench in an Appeal of Felony, It ſeems 
they ſeldom oz never killed one another in 
this trpal of Battel, foy their Weapons 
were but Batoons, and he that was van- 
quiſhed, was pzelently upon Proclamation 
made to acknowledge his fault in the Au⸗ 


-, 4m . 2 " : 


—_ — —_—  — —— — ————— 


in the name of Recreantiſe, &c. and upon 
| this Judgment was to be given, and after 
this the Recreant ſhould amittere liberam le- 
gem, that is, ſhould become infamous, &cc. 
2 Inſt. 247. Finch 421. lib. 9. 31. Mirror of 
| Juſtice 161, 162. cc. 1 Inſt. 294. | 
Crand Aſſiſe. Glanvil ſaith, The Tryal by Gzand Alliſe 
came by the Clemency of the Pꝛince. Eft 
autem (ſaith he) Magna Aiſiſa Regale quod- 
dam beneficium, Clementia Principis, de con- 
ſilio Procerum populis indultum. 


Foz? 


diente of the People, oz elſe to cry Cravant/#: 


17 


over a row of hot Iron Wars, and if he | 


direct P2oof, pet if the Party denied the 


Judgment was given 


- faith, Nient compriſe, this ſhall not be tryed 


Tryals per Pais. 19 


Fo? the Tryal of Treaſon, Purther and 
Felony as well upon Appeals, as upon Jn- 
dicments, fee Stamf. Pleas of the Crown. 

By Glanvil cap. 1. lib. 14. it appeareth A 4 ) 
the Zryal of theſe Crimes by the old Law! 
was this; If there were no direct Proof, nor 
Accuſer, oz if there was any Acculer, 03 | | 


ſame, then the Trpal was by Mager ot 

Battel, if the Partp accuſed was not ſixty + 

pears old, and of ſound Limbs but ik he 

was older, oz not ſound, then he was to be 

tryed per judicium Dei, namely, per calidum Per judleium 
ferrum vel aquam, that is, if he was a Free- a 
holder, he was to run bare foot and bare legg'd 


paſſed three times without ſtop oz fall, he 
was atquittev. And if he was a meaner 
Perſon, called Ruſticus, he was to run 
thzough Ueſſels filled with ſcalding Mater 
t-20. Jn a Writ of Diſceit, upon a Recovery by | c 420 & 
very by default, che Trpal ſhall be, if the „ | 

pon the Petit Cape, peroors,velors 
by the Summoners 3 if upſon the Grand Cape, 
by the Summoners pernoss o; veiors, and not 
per Pais: So if a Recgvery by default = 

jent Coms 


a real Action be pleaded, to which the other 


per Pais, but by the Summoners and Veiors, lib. priſe. 
9. 32. \ 

En Aſſiſe if the due be, whether the Ii 
Land was extended in an Elegit, cc. This 
ſhall be tryed by the Extendozs joyned with 


the Aſſiſe, 3 1 Aſſ. P. vide Rolls tit. Tryal 
581, 582. 


C 2 Df 


20 Tryals per Pais. 


Df Zryals per J Eſcheator, per Examina- Ex 
tion, vide ib. | 
60 * In an Appeal, if the Exigent be award⸗ 
f. ed, and the Party pzap a Mrit to inquire 
of the Goods and Chattels, and to ſeiſe 
them, this may be awafded to the Elcheatoꝛ, 
o2 Sheriff at the Cliaion of the Court, 

41 Aſſ. 13. vide hic cap! 24, 27. 
wager of Law /21, Jn Debt upon a ſimple Contract, De- 
. tinue, &c, The Trzal may be by Wager of 
1 in law, 02 per Pais, at the Defendants Ele⸗ 
| 3 - Ction, But when the Defendant wageth 
his Law, be ought co bzing wich him Cle- 
ction of his Neighbours, - who will avow 
upon their Dath, that in their Conſciences 
he ſaith true, ſo as he himſelf muſt be 
ſwozn de fidelitate, and the eleven de credu- 
litate. Ib. Finch 423. and 1 Inſt. 295. pou 
may read excellent Learning concerning 

this Tryal, 

G. . Profeſſion. 22. Ik Profeſſion Ye denyed, it ſhall be 
| tryed by the Court hzifian : „ But if the 
{ time of the Profeſſion be in Iſſue, this ſhall 


», TS: 


= / be tryed by the Copntry, lib. 4. 71. So 
(C1 2/90 Inrolment. though an -Jnrollment, oz other matter of. 
i Recozd cannot be tryed per Pais, pet the 
| time when the Inrolment was made, map 


7. _ - Appearance, be tryed per Pais. do whether the Party 
2 appeared in ſuch a Court, oz on ſuch a 
dap, &c. ſhall be tryed per Pais, Cro. 3 

Sheriff, © part 131. Bo whether one was Sheriff ſuch 

Ar a day oz not, Cro. 1 part 42 1. Admiſſion, 
' Inſtitution, * Plenar te *Ability of the, Par- 


| „ , Hlenalfy. ſon ſhall be tryed by the Biſhop, But In⸗ 
|t pb}. — ſhall be tryed by the Country, and fo | 915 
2. 3. ſhall” Avopdance by — Dyer —— 29. 


r 


Biſhops Certificate, Leon. fol, 53. Leigh and Hanmers Caſe. 


Tryals per Pais. : 21 


Moor 61. And void, oꝛ not hoid ſhall be tryed 4 . 
per Pais, 1 Inſt. 3 44. And Plenarty, if the Clerk \ ,..\ 
N 


be dead, Mirror of Juſtice 324. li. 6. 49. The 
cauſe of refuſal of a Clerk by the Eiſhop, 
thall be tryed by the Metropolitan, if the 
W living; but per Pais, if he be dead, 

Ability ſhall be tyyed by the Ordinary, if Tenſpiritna ). 
the Clerk be alive, fiut if dead, then per Pais. 7 5% A. 
Inſtitution, Reſignation, full oz not full; "I 
Pꝛofeſſion, unleſs alledged in a Stranger. 

Pꝛioz removeable at will, oz perpetual, ge- 

neral Baſtardy, the Right of ECſpouſals, Die 

vozce, &c. ſhall ve tryed by the Eiſhops: 

but in many caſes theſe matters being mix- 

ed with other circumſtances, ſhall be tryed 

per Pais. E | 3 
As if the Church be void by Reſignation, Per Pais. 4) 0. 


v2 void oz not void, Jiſduction, Inſtitution 2 : 
and Jnduction together, becauſe the Com- g.ggoarion 5 
2 4 7 } 
mon Law ſhall be p2zejerred ;*P2io2 oz not c. are Spt- # 6 : 
Pꝛioꝛz. ; ritual, y et 
Avoidance, 


Induction, c. are notorious to the Country. 


| | I \ LA 
Baſtardy alledged in a Stranger to the Note, Marriage 
UWric, oz in one dead, oz Abatement of the — rae * AQ. 
Wric, Whether a Feme be a Feſne Covert be cen mall}, +.” 
- , , yed per {#v:.0 
in Poſſeſſion, 8c. in, Treſpaſs by Baron Pais, bur nor 
and Feme, Nient fon, feme ſhall be tryed the right of 7 766 
per Pais. And ſee in Rolls tit. Tryal 584. &c. Marriage, as ne 
Pany Caſes where Baliardy, Parriage, 8c. 319% 3 
» 2 5 4 
ſhall be tryed per Ley Spiritual, oz per Pais. vony; this 


The time, &c. of Conſecration of a Biſhop, Right muſt be 
tryed by the 


C 3 and 


Ideot. 


2 
2 5 
7 
"of. 
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Srarute. Y 
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23. An Ideot found ſo from his Nativity by 


it without dures, he 


Tryals per Pais. 


and of other Spiritual Matters, ſhall be try* 
ed per Pais. By what Spiritual Perſon the. 
Trypal ſhall be, and foz what cauſe, vide ib. 


Office, may come in Perlon in the Chancery, 
befoze the Chancellor, and pꝛap that befoze 
him, and ſuch Juſtices oꝛ Sages of the Law, 
which he ſhall call to him (who are called 
the Council of the Ring) he may be exami- 
ned whether he be an Ideot oz no; oz by 


his Friends he may ſue a Writ out of Chan- 


cery, retoznable there, to bzing him into the 
Chancery, ibid. coram nobis, & concilio noſtro 
examinand. lib. 9. 31. * | 

24. If it be in queſtion, whether the Sheriff 
made ſuch a retozn oz not, It ſhall be tryed 
by the Sheriff: Jf whether the Under-ſheriff 
made ſuch a Retozn oz not, it ſhall be tryed 


by the Under-ſheriff; If the queſtion be, 


whether ſuch a one be Sheriff oz not, he is 
made by Letters Patents of Recozd, and 


therekoze it ſhall be cryed by the Recozd, ib. 
Cro. 1 part 421. | | 


* 


25. If an Approver ſay, that he com- 
menced his Appeal befoze the Coroner per 
dures, this ſhall be tfyed by the Record of 
the Coroner ; and if it be found that he did 
ll be hanged, ib. Co- 

rone br. 75. 5 | 
26, The Trpal, whether a Statute ſhewed 
befoze, be the true Statute oz not, ſhall be by 
the examination of the Mayor and Clerk of 
the Statutes, which took the Statute, and not 
per Pais, ib. Whether a Statute- hath two 
Deals oz not, thall be tryed per Pais, Leon. 


- "2D; 229. 


27. In 


* 
# 


1 


1 


j 


Tryals per Pais. 6 &,\ 
27. Jn Aſſiſe the Tenant ſaid, that the Eſcheator. L 60 ! 
Lands were taken into the Kings Yands, | 
| this ſhall be tryed by the Examination of the 
Eſcheator. IN 
| 28. Ik one in avoidance of an Outlawry, Certificate: / } /\ 7 
alledge that he was in P2iſon at Burdeaux, 9 
ultra mare in ſervitio Majoris de Burdeaux, | 
this ſhall be tryed by the Mayors Certifi- 
cate 3. and in ſuch like Caſes, other Trpals 
thall be by the Certificate qt the Marſhal of the Meſſenger. 
Hoſt, and by the Captain of Calice,and alſo by 
Mellenger, of a thing done beyond Dea, ib. * 
29ů9. At the Petit Cape, the Tenant ſaid pe tit Cape. | > 
| that he was impꝛiſoned thzee days befoze the \ 
b default, and thzee days after, this ſhall be 
| tryed by the Examination of the Attozny 3 
| Nient Attach. per 15 Jours in Aſſize ſhall Bally. ) 
not be tryed per Pais, but by Examination of 
| the Bailp, ib. BE Mo 
| - 30. It ſeems an Almanack is io infallible, Almanack, 
that it hath countervailed the Uerdia of a - 
Jury. Foz in Erroz of a Judgment given 
in Lynne, the Erroz alligned was, That 
the Judgment was given at a Court held 
there on the 16th day of February, 26 Eliz. 
and that this day was Sunday, and it was ſo 
found by Examination of the Almanacks of 
that year 3 upon which it was ruled, chat 
this Examination was a ſufficient Trpal, and 
that a Zryal per Pais was not neceſſary, al- 
though it were an Erro2 in Fact, and ſo 
| the Judgment was reverſed, Cro. 3 part, 
fol. 227. x Leon. 242. the ſame Caſe, and 
_ it was ſaid, it was twice ſo ruled be⸗ 


ER ee 


\ 


— r 


C 4 31. In 


24 
Orde al. 


Battel. 


© Which Tryal 
? ſhall be firſt, 


Tryal in one 
Ilſſue binds in 
Another. 


Tryals per Pais. 


31. In ancient times there was a Trpal 
in Criminal Cauſes called Ordalium, fo2 
upon Not Guilty pleaded, the Defendant 
might put himſelf upon God and the Coun⸗ 


try (as is the ule at this day) oz elſe upon 


God only; and then ik he was a Freeman, 
he was to be tryed per ignem, that is, he 
was to paſs over Novem vomeres ignitos nu- 
dis pedibus, and if he was not hurt by this, 
then he was to be acquitted, otherwile con- 
demned; and this was called Judicium Dei; 
But ik he was a Slave, then his Trpal was 
to be per aquam, and that divers ways, 


which all appear in Lambard, verbo Orda- 


liam. From which kind of Trpal J p2e- 
ſume we fill retain this Expꝛellion of an 
innocent Perſon, That he need not fear fire or 
water: this manner of Tryal was firſt pꝛo⸗ 
hibited by the Canons, then by Parliament: 
The Trpal by Battel is likewiſe pꝛohibited 
by the Canons, but not by Parliament, as 
pou map read in the ninth Repozt, fol. 32. 
and in the Authozities there cited, which J 
therefoze omit to recite here, (though J have 


the Books by me) and ſo in this whole 


Treatiſe, where J refer pou to a Book, J. 
ſhall not ſec down the Authozities cited 
in that Book, which will avoid pꝛo⸗ 


32. When the matter alledged extendeth 
to a Place at the Common Law, and a Place 
within a Franchiſe, it ſhall be tryed at the 
Common Law, 1 Inſt. 125. 4 Inſt. 221. 


In what Caſes a Tryal in one Iſſue ſhall 


bind the ſame Party in another Iſſue, upon 
the ſame matter. \ 
Jn 


. M 
Tryals per Pais. 
In Debt againſt two per ſeveral Præcipes, (, 
if one plead a reltale, and they are at illu,;ʒ 
upon the Deed, afidthe other plead the ſame 2 
Iſſue, if it be found the Deed of the Plain- 5 

tiff in the fozmer Iſſue, this ſhall bind him 
in the ſecond Jſſue, 12 H. 4. 8. 5 

Jn Treſpaſs if the Defendant plead Mil⸗⸗-⸗ 
lenage in the naſe, if this be found 


againſt the Defendayt, this ſhall bind him in 
the ſame Iſſue, in another Action in the ſame 
Court betwixt the ſane Parties, 44 Aff. 85. 
If a Pan be found guilty of a Conſpi⸗- 
racy upon an Jndictnent at the Kings Suit, 
this ſhall not bind ima Writ of Conſpiracy 
at the Suit of the Party, but he may plead — 


Grace and makes Fine, &c. this ſhall bind 
him, and he ſhall not plead not guilty to the 
Suit ok the Party, foz a Confeſſion is 
ſtronger than a Merdick, 27 Aſſ. 57. per Sharde, 
vide Rolls tit. Tryal 6 b ; 2 


He which is not Party to the Illue noz In what Caſes * U 
can have attaint, oz challenge the Inqueſt, © — — fs 
ſhall not be bound by the|Tryal, 11 H.4.30. 2paink others. 

And therefoze in Treſpaſs againſt two, and 1 
one pleads a Releaſe; and the other juſkifies 
as his Servant : Af the Iſſue be found againff 
the Paſter, it ſhall not conclude the Ser⸗ 
vant, 11H. 4. 30. Rolls ib. 625. — | 14 

One ſhall not be compelled to try a Tras At what time | 
verſe the ſame Deſſions he makes it, foz a the Tryal ſhall 
Pan ſhall have time to make his defence, 
and is not ſuppoſed to be ready to anſwer 
ludden Dbjections, and foz this reaſon many 
Judg- 


Marſhal Aſ. 
fairs. 


Witneſſes or 
Combar, 


England, to be obſeryed as a Law. 


= «y 


ryals per Pais. 
Judgments upon Indickments Have been 
reverſed. | Me 


Juſtices of Oyex and Terminer, noz Ju⸗ 


ices of Peace cannot inquire and determine 


the ſame day. Bit Juſtices of Gaol Deli- 
very, and Juſtices in Eyre may. 5 
Juſtices of Peace cannot pzoceed to the de⸗ 
livery of a Perſon indicted of Felony befoze 
them the ſame day the is arraigned, 22 E. 4. 
Coron. 44. Declared by all the Juſtices of 
Jn an Indictment in B. R. oz in the ſame 
County and removed thither, the Defen- 
vant may be arraighed and tryed the ſame 


day, Foz the King Bench is a_Court of N 


Eyre fo all Dffences in that County. Dther- 


wiſe of an Indiccment removed out of ano- 
ther County, Vide Rolls cit. Tryal 626. many 


Caſes de ceo. 

33. All Watters done out of the Realm 
of England, concerning Mar, Combat oz 
Deeds of Arms, ſhall be tryed and determined 
befoze the Conſtable and Marſhal of England, 
befoze whom the Trpal is by Mitnelles, oz 


by Combat, and their pꝛoceeding is accozding 


to the Civil Law, and not by the Dath ok 


twelve Pen, 1 Inſt. 74. 261. Wherefoze if 
the Kings Subject be killed by another of his 
Dubjects in any Fozeign Country, the 
Wife oz Heir of the Dead, map have an 


Appeal befoze the Conſtable and Marſhal, 


who ſentence upon the teſtimony of Mitnel⸗ 
ſes oz Combat, ib. So if a Pan be wounded 


in France, and die thereof in England, ib. 


4 Inſt. 140. | 
It 


e 
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It is wozthy our obſervation, to take What Iſſue | 2 5 g 
notice when there are ſeveral Iſſues, which * firſt 
of them ſhall be firſt cryed And foꝛ this * 
you have already heard, that where Iſſue is 
joyned foꝛ part, and a Demurrer foz the re⸗ 
ſidue, the Courc,may dirext the Tryal of the 
Iſſue, oz judge the Demuxrer firſt, at their Lat 4. 
pleaſure, though by the Mpinion of Dodrige, 
It is the beſt way to give Judgment upon 
the Demurrer firſt, becayſe- when the Iſſue 
comes afterwards to be tyyed, the Jury may — 
aſſeſs Damages foz the whole, 
A Scire facias was bzought on a Recogni- 
fance in Chancery, the Terre-tenants pleaded 
ſeveral Pleas, the Plaintiff demurren to 
one, and took Jſlue on the other, the Recozd | 
was ſent into B. R. to try the Iſſue, and it 
was cryed, and Verdict pio Plaintiff, the De⸗ 
murrer not being argued and it was adjudg⸗ 
ed per B. R. that Judgment ought to be given 
on both by that Court, Jeffreyſon and Daw- 
ſons Caſe, Hill. 21. 22 Car. 2. B. R. vide 
fo2 theſe things, 1 Roll Abr. 53 4, 535. Rolls 
Rep. 287. and in the pꝛincipal Cale, 4 Inſt. 
80. was denied to be Law. 
An Immaterial Illue jopned, which will Immaterial 
not bzing the matter in queſtion to be trye . Fr 4 hs 14 
ts not helped after Uerdict by the Statu Hi e 
of Jeofails, but there mult be a Repleader; 
becauſe this is matter of ſubſtance , foz if : N 
there were no Iſſue, there could be no Uer- ; A 
dict, and ſo it is as if nothing had be&n done 2 
in the Cauſe. 
In an Acton againſt two, the one pleads — 4 the 
in abatement ok the Writ, the other to the * = 
Acion z the Plea to dhe Writ ſhall be fir | 
tryed, 15 


8 
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tryed, foz if that be found, all the whole 


Wuſfinefs 3 foꝛ the Plaintiff ought not to re- 

: : cover upon a falſe Mrit, 1 Inſt. 125. 
{ ; ; 7 Flea to the In a Plea perſonal againſt divers De- 
In "/ whole firſt fendants, the one Defendant pleads in Bar 
S tryed. to parcel, oꝛ which extendeth only to him 
that pleadeth it: And the other pleads a Plea 
which goeth to the whole: the Plea that 
goeth co the whole, (that is) to both De- 
fendants ſhall be firſt tryed, - becauſe the 


ok; Foz in a perſonal Action the diſcharge 
of one is the diſcharge of both, 


— in Treſpaſs pleads a Releaſe to himſelf 
ACS (which in Law extends to both) and the 
Rolls tit, Tryal gther pleads-not guy (which extends but 
628. to himſelf; ) oz if one pleads a Plea which 

excuſeth himſelf only; and the other pleads 

another Plea which goeth to the whole, the 

Plea which goeth to the whole ſhall be firſt 

tryed; foz if that be found, it maketh an 
Diſcharge of end of all: And the dther Defendant ſhall 
— * take advantage - hereof, becauſe the dil⸗ 
ern vot% charge of one is the diſcharge of both, 
| "9 f But in a Plea real it is otherwiſe, fo2 every 
| — Tenant may loſe his part of the Land; 
' as if a Præcipe be bzokight as Heir to his 
Father againſt two, and one pleads a Plea 
which extendeth but to himlelf,. and the 
other pleads a Plea which extends to both, 

as Baſtardy in the Demandant, and it is 
found foz him, yet the other Iſſue ſhall ve 

\ tryed; foz he ſhall not take advantage of 
the Plea of the other, becauſe one 


ö 
Y 
U 


Jopn⸗ 


Writ ſhall abate, and make an end of the 


other Defendant ſhall have advantage there⸗ 


* 2s foz example, If one of the Defendants 


ao wands ene 
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Jopntenant map lole his part by his mil⸗ 
plea. 


Brown and Stamford Juſtices conſulted 


with Gzammarians in things of G2zammar; 
and Hulls a Batcheloz of Law (tempore H. 6.) 
was called into Court to ſhew the difference 


between pꝛecile and cauſative Compulſjon, 
Vide Plow. 122, 127, 128. 

Paſch. 16 Car.2. B.R. An Adion of Trover, 
&c. was bꝛought de {cx Capitalibus fibulatis, 


. Anglice fix laced Coffs; after Uerdic foz the 


Plaintiff, it was moved in Arreſt of Judg⸗ 
ment, that the Latin Wozds were both Ad- 
jective, and ſo not certain; but it was an- 
ſwered, that Capaital is a @ubſtantive, and 


the Nomenclator of Weſtminſter School was 


pꝛoduced to warrant it, and it was adjudged 
fo; the Plaintiff acco2dingly, and the Court 
allowed that authozity befoze Riders Dictio- 


29. 


Venire faci as. 


Tryals per Pais. 
CAP. III. 


Of a Lenire Facias; to whom it ſhall 
be directed; when to the Sheriff, 
when to the Coroners, when to 


Eſliors, and when to Bayliffs; when 


well awarded, Gi. 


Hrn given you the Epitome of what 
1 Zryals are allowed by the Common 
Law, and what ſhall be tryed per pais, and 


what not; we ſhall now apply our ſelves 
moze particularly to the Tryal by Juries : * 


And becauſe a Venire facias is the foundati⸗ 
on and Cauſa ſine qua non, of a Jury (4 


mean in Civil Cauſes; ko; in Criminals, . 


as upon Jndicments, the Juſtices of Gaol- 
Delivery, give a general Command to the 
Sheriff, to caule the Country to come againſt 
their coming, and take the Pannels of che 
Sheriff, without any Pzocels directed to him; 
pet P2oceſs may be made againſt the Jury, 
though it is not much uſed. Stamford Plees 
del Corone 155.) J will firſt recite the Mrit 
in terminis, the rather, becauſe J intend to 
oꝛder my Diſcourſe; acco2ding to the me- 
thod of the Mrit. | | 
| AW 

Rex, Fc. Vic: B. Salutem. Præcipimus tibi 


quod venire facias coram Juliiciariis noſtris de 
Banco apud WMeſtm. tali die, duodecim li- 


beros & legales homines de vicinet. de C. 
quorum 


\ 
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quorum quilibet habeat quatuor libras terre , 
tenement. vel reddit. per annum ad minus, 
per ques rei veritas melius ſciri poterit; Et 
qui nec D. C. nec F. G. aliqua affinitate 
attingunt; ad faciend. quandam jur. patriæ 
inter partes prædict. de placito, &c. quia tam 
idem D. quam prædict. F. inter quos inde 
contentio eſt, poſuer, ſe in Jur. illam. Et 
habeas ibi nomina Jur. illorunn & hoc breve. 
T. &c. ; 


This is one of thoſe Latine Letters, (as 
Finch terms them, f. 237.) which the king 
ſends wich ſalutation to the Sheriff; but 
withal commands him, that he cauſe to come 
twelve free and lawkul Pen of his County, 
to reſolve the Queſtion ok the Fac, in dil⸗ 
pute between the Parties upon the iſſue; 
and it is a Judicial Mrit, iſſuing out of 
the Reco2d,fo2 Plaintiff oz Defendafic, after 
| they have put themſelves upon the Couns 
try: fo2 upon the Wozds Et de hoc ponit 
ſe ſuper patriam, by the Defendant, o, Et 
hoc petit quod inquiratur per patriam, by 
the Plaintiff, and iſſue joyned thereupon, 
the Court awardeth the Venire facias, vid. 
Ideo fiat inde Jurat. 

Ideo venit inde Jurat. is Erroz in inferi- 
our Courts, foz it oughe to be Ideo pre- 
cept, eſt vic. quod ven. fac. &c. Siderfin 364. 
and it ſhould be de viſneto de D. ſpecially, 
Keeble 2 part. 350. f 

And ik they come not at the day ok the 
Writ returned, then ſhall go fozth againſt 
them „ an Habeas Corpora and Diſtringas, to 
bzing them in to try the matter. u 

whic 


31 
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which two laſt Mrits are uſually made with 
this Clauſe , Niſi prius Juſticiarii venerint , 
' &c. and are returnable after the time of the 
On Judges coming their Cirtuitr. 
Sheriff. And firſt, vou ſee it is directed Vicecomi- 
ti, i. e. to one who is Vicecomes, and hath 
the Regimen of the Connty inſtead of the 
Earl of that County, to whom ouce it did be- 
long: as we are taught in the Mixror, cap. 1. 
ſect. 3. ſcil. That it appeareth by the Oꝛdi⸗ 
nance of ancient Kings befoze the Conqueſt, 
. That the Earls of the Counties had the Cu⸗ 
| ſtody oz Guard of the Counties. And when 
the Carls left their Cuftody oz Guards, then | 
was the Cuſtody of Counties committed to 
Viſcounts, who therefoze are called Vicecomi- 
„ 
What truſt in Mhat great Repoſe and Truſt both the 
the Sheriff. King and Laws put in this great Officer , 
the Dale cells you, 1 Inſt. 168. That he 
is Sheriff, that is, Præfectus Comitatus, Go⸗ 
vernour of the County; foz the Wozds of 
his Patent be, Commiſimus vobis Cuſtodiam 
Comitatus noſiri de, &c. And he hath a thꝛee⸗ 
fold Cuſtody, triplicem Cuſtodiam, viz. firſt, 
Vitæ Juſticiæ, fo no Suit begins, and no 
Pꝛoceſs is ſerved but by the Sheriff. And 
he is to return indifferent Juries for the Tryal 
of Mens Lives, Liberties, Lands, Goods, &c. 
Decondly, Vitæ Legis, he is after long Suits 
and chargable to make Execution, which is 
the Life and Soul of the Law. Thirdly, Vitæ 
Reipublicæ, he is Principalis Conſervator pa- 
cis within the County, which is the Life of 
the Commonwealth, foz Vita Reipublice 


Pax. 
Pet 


T r —— 1 
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ol ding the height and Lati- To whom the | 
Pet notwithfanding the h gh Venire faciac ß 


tu de of this great Officers Power and Truſt, unt 0 be 
the Law adjudges him in many caſes not ca⸗ Aliccted. 
pable to do ſo much as return a Jury 3 foz if 

he be of Kind2ed by nature, oz of affinity by 

Marriage to any of the Parties, oz (that A 

may ſap all in a little) if he be not as indit- 

ferent almoſt in all reſpects as he is whom 

the Law allows to be a Juror, he gught not 

to meddle with the returning of che Jury, 


But the Venirefacias ſhall be directed to the 


Corgners (oz to ſome of them, if the reſidue coroners. 
are not indifferent) who in that caſe are hac 
vice, Vicecom. And if. the Coroners are not 


indifferent, then the Venire ſhall be directed 


Court ſhall chule and deem fit to return the cap. 2. 3. 


Jurp; and to the return of theſe Fliſors oz 


Eſliiors, ab Eligendo, no challenge will be £95: 
admitted. Bro, tit. Venire facias 14. as to the n len 
Array, but to the Polles, 1 Inſt. 158. It Sheriff ef % 
one of the Sheriffs of London be a Party, then n. 
the Venire may be direned to the other Shes Of London or 
riff ; if che Under-Sheriff be a Party, yet —_— place, 
the Venire may be directed to the Sheriff, „ee tn 
with this Pꝛoviſo, Quod Sub · Vic. tuus in one Sheriff. 
nullo fe intromittat cum executione iſtius bre- 
vis. 18 E. 4. 3. | . 

Judicial Mrits (ſay Cook and Sanders 
Plo. 74.) may be direced to the Coroners, as Suggeſtion. 


the Venire facias, where the Parties are at iſ- 


fue; there, upon the ſurmile of the Plainciff, Ot whom. 

that the Sheriff is his Couſin, and upon 

Paper that the Venire be directed to the Co- Coroners. 

roners, fo avopdance of his own defay that 

might happen dts of che 2 
| | the 


rſons make 


"Y, 


— 


s 
6 


Al 66g. 


Examination. 


Not of the 
Defendants 
Suggeſtion, 


The Defen- 
dant may not 
have a Venire 
ſaczas to the 
Coroners. 


the Defendant ſhall be examined whether it 


/ 
7 


. Try- 
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be be true, oz not, and if he confeſs it, then 


| | Ahef the Venire ſhall be awarded to the Coroners 3 


indifferent; but ik the Defendant denies it, 
then the Pꝛocels ſhall be awarded to the 
Sheriff, becauſe the Sheriffs Authozity and 
Pꝛofit ſhall not be taken away, without 
cauſe apparent to the Court; but if the De- 
fendants will alledge any ſuch matter, and 
P2ay a Venire facias to the Coroners , there 
the Plaintiff ſhall not be examined, neither 
ſhall ſuch Allegations be allowed, becauſe 
delays are fo the Defendants advantage, 
and the Defendant map challenge the Jury 


| fo this cauſe, and ſo is at no pꝛejudice. 


Ee 
F 
% 
61 


5 
* 
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- 
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And ſee in Term. Hill. 3. H. 7. f. 5. placit. 


ult. In a Quare Impedit, where the Defeus 


dant (hewed how the Sheriff was Couſin to 


the PlaintiF, and pzayed a Mrit to the 


Jn the Lo2d Brook's Caſe, Trin. 16 
B. R. In Ejedment, the Court was moved, 
that Lozd Brooks might be made Ejectoz, 
which was granted; then the Court was 
infozmed that the Weſſoz of che Plaintiff 


but the Court would not grant it at the pꝛay⸗ 


Coroners, but it was denied him upon the 
ſame reaſon. Fitz. tit. ſuggeſtion placit. 8. 
Br. Challenge 153. 


mas High Sheriff of che County, and that i 
the Coroner, was Under-Sherift, and it was 
p2zayed that Elizors might return the Jury; 


er of che Delendant, though the Plaintiſt 


offered.to agree to it, it being in a Tryal by 


Niſi prius: but had it been in a Trpal at 


Bar, 


| becauſe he confeſſed it, 


Writ ſhall not be 


Plaintiff pꝛap p2oceſs 5 Coroner foy fas — 
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War, they would have granted tf, Fut the 8 ; 
regular courſe is fo2 the Plaintiff co pay it, 

oz elle the Defendant may challenge the Ar⸗ 

ray at the Aſliſes 3 foz it is a pzincipal chal- 

lenge,. that the Leſloz of che Plaintiff is 

Pigh-Sheriff, oz of Kindzed co the Sheriff, 

foz which lee Hutt. 25. More 470. Rolls 

Rep. 328. And it was ſo adjudged, Trin. 

15 Car. 2. B. R. Duncomb and Ingleby, that 


it is a pꝛincipal challenge, BY 7 7 42 
In Ejectment , the jPlaintiff ſuggeſted For who | 


that he and one ok the Coroners were all of cauſes — 

che liberty del Countee Wigorn®, and pzaped cn di- | 

a Venire facias to the the Coroner ; although Coroner. 

this is no pzincipal challenge, . and the Des 

fendant might have oppoſed che pzaper, yet | 

| Award was well * — 

to the Coroner.| Ho the cauſe be that one ok . 

the Coroners be retained of Counſel with the 
laintiff, | If the ſuggeſtion do not tompze⸗ JK EC, 
end a pꝛincipaf challenge, but only of fa- 

vour, this is nyt ſufficient to award Proceſs 

to the Coronerg3 15 be a pzincipal chal⸗ 


lenge, as Aﬀeinicy, ec. Af the Defendant N 
confeſs it, the awardſhall be tothe Coroners3| . 
if he will not confeſs it then co the Sheriff,” 5; 
and in ſuch caſe the Defenpant ſhall nevet 5. 
challenge the Array ko that cauſez ſo if the 


1 * 


vour in the Sheriff, if the Defenvanc ſuy 
that this is not favonfable, He ſhall nevet 
challenge foz favour unleſs de puline teens. 
If the Array. be fgjuathed becanſe mave by /- 
the Dherifts Pinitex, who was aiving and 
of -Councel with one of the Parties, pst the 
irocted to the Coronet, , 
+ put 


Fo 
”w_ , 
* | 


0 8 


but to the She 
the Sheriff ne 
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iff, commanding him to make 
the Pannel by nother Dfficer, As, Ita quod . 


intromittat, &c. 


Note, The Sheriff may appoint a general 


Slice in a Court, and = return ſhall 1 


god. Keeble 1ſt Part. 357. 
If the Tales be — foz affinity in the 


| ; Sheriff, but not the pzincipal Pannel, be- - 


: cauſe. *twas made befoze the affinity, pet all 
; ſhall be awarded to the Coroners, Scil. the 
Diſtringas of the p2incipal Pannel, and that 
they return a new Tales, foz there ſhall be 
but one Officer if che Array be quaſhed, be- 
- tauſe made but by one of the Coroners, o: foz 
affinity in one, &c. Pet the Pzoceſs ſhall 
Dill go to the Coroners, Ita quod the Coro- 
ner ſe non intromittat. 

Ik vefault be in the Sheriff and Coroners, 


eſs ſhall the Court may choole two Eſliors, and if the 


e directed 
\ for defaulrin 
the Sheriff 
2 Coroners, { 


Parties can ſay nothing againſt them, they | 


Chal make the Pannel.- 


Ent the Diſtringas ſhall not be direced to 
Eſliers, fo; the Court cannot make Officers 
to diſtrain the ings Liege People, but the 
King may, 8 H. 6. 12. dubitatur. - | 
| Proceſe may be directed to the Juffices of 
Allite, by allent of Parties, not without. 
hen a Pannel is made by the Eſliors, 
they ſhall afterwards ſerve all Proceſs that 
comes upon this, as the Sheriff ſhould, 15 
E. 4. 24. 18 E. 4. 3, 8. Rolls tit. Tryal 670. 
Foz it map be the Sheriff will diſtrain only 
thoſe who are his Friends anv be partial. 

When the Pzoceſs is once awarded to the 


| :Coroners, fo2 a default in the Sheriff, if there 


{200 a new Sheriff made afterwards, who is 
in- 
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indifferent, yet the Pzoceſs ſhall not revert 1 
but continue to the Coroners pendant le plea, n ie Gded 
14 H. 7. 31. Bro. tit. Venire facias 17. 0 — — | 
the Entry is, Ita quod Vicecomes ſe non in- be to the She - 
tromittat. 18 E. 4. 3. 8 H. 6. 12. riff afcer= * 
And therefoze where the Sheriff ought Sg . 

not to return the Venire, he cannot return not fetunn ih 
the Tales. Foz in Error in the Exchequer Tales, where 
Chamber of a Judgment in the Queens Bench, he cannot the 
the Error aſſigned was, becauſe the Venire 7*##7* ſaci as. 
facias was awarded to the Coroners, foz cons 
ſanguinity in che Sheriff; and it was re⸗ 

turned by the Coroner, and afterwards the 


Tales was awarded, and it was returned by 


the Sheriff, and it was tryed, and a Uerdice . 
given, and Judgment. And foz this cauſe | 
held to be Erroneous, and not aided by che 
Statute of 32 H. 8. oz 18 Eliz., Wherefoze 
the Judgment was Reverſed,” Cro. 3. par. 
574. Bro. tit. Octo Tales 9. I 

I will inſtance one Caſe moꝛe in the lame 
Repozts, f. 586. becauſe it is very full in the /-.- 44 
point. After iſlue in Treſpaſs, the Plaintiff |: 
koz his expedition ſurmiſed, that he was Ser- 
vant to the Sheriff, which being confeſſed by  \:. 
the Defendant, the Pzoceſs was awarded to 
the Coroners, and after Uerdict, it was mo⸗ Where the 
ved in Arreſt of Judgment, that the Tales duns che 55. 
de circumſtantibus was awarded, and returned e facias, he 
by the Sheriff which was held by the whole ought to re- 
Court to be good cauſe foz ſtaping the Judg⸗ turn the Tales. 
ment; fo it is a mil-tryal, not aided by | 8 


aͤnp ok the Statutes, fo; Pꝛoceſs being once 


awarded to the Coroners, the Sheriff after- 
wards is not the Officer to return the Jury, 
no moze than any other Pan, and Pzoceſs 

nn ought 


Tryals per Pas. 


bought always to be returned by him, who is 
- | an Officer by Law to return it, otherwiſe it 
ia meeriy void. But afterwards: upon view 
dk the Recozd, it appeared that the Tales was 
returned by the Coroners, aud their Names 


No name o 
e Return. 


— - 
* 3 


annexed thereto, wherefoze it was without 
further queſtion, But the Court fatd,' if 
their Names had not been annered to the 


Tales, pet it had been well enough; fb2 they 
- be annexed to the firſt Pannet, and it ſhall 


be intended that the right Officer return d it 3 


and the uſual courſe is, That to ſuch Tales 
. there is not any Officers Name: ſubſeriben, 
Aun pet it is god enough ; foo it is not wit h⸗ 


in the Statute of York; which appoints that 
- the Nawe of the Dheriff Gould be ſubſcribed; 


dut it was moved that the Recozd of the Fo- 
ea is, That the Tales were returned by the 


Sheriff; but the Court held, that it. was 


amendable, and ic-was.doneaccoppingly, aud 
the Plaineift had Judgment. 45 


Venire facias 


to the Sheriff, ners, fog default in the Sheriff, and they do 


after one a- 
warded to the 
Coroners. 


But if the Venice be awarded to the Coro- 


nothing upon the Mrit, then Jfuypoſle, up- 
am a default discovered in the Coroners, de pu- 


ine temps, the Parey may ſhem this to the 
Court, and have a Venire awarded to the 


. Sherifh, (it there be an indifferent one made 
in the mean time) os elle to Eſliors, & fic e 


Oonverſo. | 


// In. Evie. of a Judgment 


ire facias 
tothe Coro · 
ners, after 
one to the 


Sheriff. 


hy, 


Parties being at iſſue, a Venire wag- awarded 
tothe Sheriff, and at the day of the Return, 
ic. was entred Quod Vicecomes non miſit bre- 
ve, And then the Pkainciff pꝛaped a Venire 


 facias ta tho Coroners, foz cozenagy botwive 


him 


0 
F . Nn f 


0 9 
. ac. ; 47M ny 4 
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him and the Sheriff, which was awarded ac⸗ 
cozdingly; and at the day of Trpal the De⸗ 
kendant made default, and there upon Judg⸗ 
ment Erroz was aſſigned, becauſe that after 
the Plaintiff had admitted the Sheriff co exe⸗ 
cute the Mrit, he could not pꝛap a Venire fa- 

cias to the Coroners, without ſome caule de 
puiſne Temps; ſed non allocatur, becaule there 


was nothing done upon the firſt Mrit. And 
the Defendant having made default, it was 
not material. Cro. 3. part, 853. * 

But the Dekendant might have demurred 
to this pzayer 3 fo2 ik the Plaintiff pzay a 


3. 


No Venire fa- 
cias to the 


Venire facias to the Sheriff, he ſhall not chal- Coroners, at- 


wards to the Coroners, becauſe the Sheriff 

bis Couſin, -o2 fo any. other pzincipal chal- 
lenge, whereof he might by common intend⸗ 
ment have conulance, when he lo pꝛaped the 
Venire facias; foz upon ſhewing this cauſe ac 


firſt, he might have pꝛapev P2ocels to the 
Coroners; but fo; a pzincipal challenge, of 
which by common intendment 15 tiff 


Plai! 
the De- 


— 


could, not know at the firſt, as t 


fendant is of Kindzed to the Sheriff, &c. he 
map after wards challe the Arrap, when 
they appear, oz if the Sheriff doth nothing 
upon the Writ, he map pꝛap a nem Venire to 


the Coroners. 15 HH. 7. 9. 


2 * - 


' lenge. the Arrap, noz have a Venire _ HE to the 


A 


Akte Plainciff pzaps a Venire faciasto the! if the Defen- 
Coroner, becauſe he is of. kindzed to the She⸗ dant denies 
riff, if the Defendant will not confeſs this, che Plainciffs 


but denies it, this ſhall be entred, and the 


Defendant ſhall not challenge che Array koz bench of it 
— cauſe afterwards. Br. tit. Venire facias 2 1. by Challenge. 
and 23. | "0 


"wa - It 


ſuggeſtion, he 
ſhall have no 


D — 


, , 
— — 


rr e eee e 4150 Ants Ws 
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By conſent, ' 


2, _ Ik a Venire facias be awarded to the Coro- 
the Fenirt 14: ners where it ought to be to the Sheriff, oj 
directed to a. the Viſne cometh out of a wrong place, yet 
yrong Officer. i it be per aſſenſum partium , and ſo-en- 
tred of Recozd, it ſhall ſtand, foy omnis con- 
ſenſus tollit errorem. 1 Inſt. 126. li. 5. 36. 
Mlſtrial with- Eut if it be directed to the Coroners, where 
out fuch con- it ought to be to the Sheriff, without luch 
ſent. {conſent of parties; This is an inſufficient 
Trpal, not remedied by any Statute, except 
it be upon an inſufficient ſuggeſtion, and then 
: the Statute ok 21 Jac.c.13. helys it. 
Venire ſacias \ Upon ſuggeſtion that the Plaintiff and 
- — - er the Sheriff, and one of the Coroners are of 
00m! kindzed to the Plaintiff oz Defenvant, oꝛ up- 
on any other ſuggeſtion which contains a 
pꝛincipal challenge, the Venire facias may be 

directed to the other Coroners. Dyer 367. 
Bayliffs. Erroꝛ of a Judgment in Northampton; be⸗ 
8 caule in Northampton the Court being held 
pekoꝛze the Papoꝛ and two Eayliffs, the Veni- 
re facias upon the Illue was awarded to the 
two Baylifks to return a Jury, bekoze the 
' Payoz and Bayliffe, ſecundum conſuetudinem: 
which being returned and Judgment given, 
the Erroz aſſigned was, becauſe the Bayliffs 
being Judges ok the Court, could not allo be 
: Nfficers to whom P2oceſs ſhould be'direced, - 


there being no cuſtom that can maintain aux 


to be both Officer and Judge, But all the 
Court (abſente Hyde) conceived it might be 
good by cuſtom; and that it is not any Erroz, 
Foꝛ the Judges be not the Bayliffs only, but 


Jodge and of: the Payoz and Fapliffs; and it is a common 


ncer to return courſe in many of the ancient Cozpoꝛat ions, 
writs, where the Eapliffs are Judges, oz the Pays; 
* 5 Is 4 , : — * 7 : any 
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and they be Judges; yet in reſpect of execu⸗ 
ting Pzocefs, they be Officers alſo; and one 
may be Judge and Officer diverſis reſpectibus, 
as in Rediſſeiſin, the Sheriff is Judge and 
Officer: Whereupon Judgment was affirm⸗ 
ed. Cro. 1. part. 138. | 5 | 
In Treſpaſs and Aſſault laid in the Court, ire facies 
to be at the Palace of Weſiminſter 3 Jt mag we dhe Garden | 
adjudged, that the Venire facias ſhall iſſue al of ,,on;ager, 
Garden del Palace, and not $0 the Sheriff of Rolls tit. Try- 
Middleſex, Bro. tit. Ven. fac. 31. 25 665. 

In Treſpaſs againſt two, if one plead, and Award of 
two iſlues are joyned upon his Plea, and \7erire facias. 
two other iſſues are allo jopned, and the | 
Court award a Venire ad triandum exitum il- 
um quam prædictum alium exitum inter the 
Plaintiff and the other Defendant, &cc. This 
is a god award, although there be ſeveral il⸗ 
ſues betwixt the Plaintiff and both Deken⸗ 
dants, becauſe that this wozd Exitus may be 
foz all reddendo ſingula ſingulis. Hob. 7. 

Ik an Inqueſt remain fo2 default of Rapers, 
and a Decem Tales is awarded, and the Des: 
fendant ſaith foz his deliverance that he is 2 
— ok the Ride whine. — and that all 
there are within his Diſtreſs, and pzays. 
Writ to the nert Pindzedz the Court maß ad. 
try this by Teyozs pzeſently, without a re⸗ 
turn ok the Sheriff, and ik it be true may 
award to the next Bundzed, otherwiſe if it 
be falle, 3 H.6. 39. ; 


** 


Pienire 
vrhy the 


Writ ſo cal. | | 


led. 


/ Santos of 
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What faults in the Yemire facias ſhall 
vitiate the Tryal, what not. When 
a Venire facias de novo, ſhall be 
T when ſeveral Venire fa- 
cia 8. When the Fenire fac a (hall 
be betwixt the Party and a Stran- 
ger to the Idue; Who may have 

a Venire facias by mt EE 


when. 


VV% ER now "FUR you to what Hf 
ficer che Venire facias ſhall be dir eu- 


ed; The next ſtep in che Writ is Precipi- 


mus tibi quod Venire facias: which woꝛds Ve- 
nire facias, are the moſt. effectual wozds in 
> the Wric, aud therefoze they give the deuo- 
mination to the whole Writ :: Aud hers oy- 
T is offered us to ſpeak ſomething of 

F. enire facias in general. I am not iguozant 

our Books warm wich Caſes 

| ariſe from the defeds in this Pꝛocels, and 
how that Werdias have been ſet aide, 
; Judgments ſfayed aud reverſed, fo2 want of 


\ Cnfficient Returns, milawarding, diſagrees 


ment with the Rolls, diſcontinuance; aud 
manp other faults in this Writ. But the 
' Statutes af Jeofailes (eſpecially the Statute 


Feoſailes 21 21 Jac. cap. 13.) have pardoned (as J may | 
10 ſay) theſe enozmities; As, The award- 


— 7 


ing this Writ, Hab. Corpora, or Diſtringas to a 


wrong 


f 


r rng ., eee 
? = 


«ft hehe 24%, 


PF „ III ary i ſs 
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wrong Officer, upon any inſufficient ſuggeſtion, 5 
or by reafon the Viſne is in ſome part mif- 
awarded, or fued out of more places or fewer 


places than it ought to be, fo as ſome place 


be right named: The miſnaming of any of the | 


Jury, either in Sir-name or addition in any of 
the faid Writs, or in any Return thereupon, fo 


that upon examination it be proved to be the 


fame Man that was meant to be returned; or 
if no Return be upon any of the ſaid Writs, ſo — 


as à Pannel of the Names of the Jurors be re 
turned, os annexed to the fad Writ ; or if the 


Sheriff or Officers Name, having the Return 


thereof, is not ſet to the Return of any fuch 


Writ, ſo as upon examination it be proved that. 
the ſaid Writ was returned by the Sheriff or Un- 


der-Sheriff, or ſuch other Officer. In afl thefe 
Caſes the Judgment ſpall not be ſtayer, noz 


reverſed foz theſe defects, | 


But this Act doth-not extend to any Writ, 4 


Declaration, oz Suit of Appeat of Felony, 
o Murther, noz to any Indidment oz Pꝛo⸗ 


ſentment of Felonp oz Purther, oz Treaton; 


nog to any P2oceſs upon any of them; no; 
to any Mrit, Wilt, Action, o; Infozmation 
upon any popular oz penal Starute where- 
toe ſince Jnfoymations and popufar Atti⸗ 
ons are grown: fo. frequent, rhe Arts2- 


\ 


H. 8. cap. 30. and 18 Eliz. cap. 14. pet all 


abo not; fog chis- Ack only helps the milna⸗ 
ming of a tro; in Sir-name,” 07 avdition, | 
and faith nothing of his Chziſfian 3 — ; 

| | wheres / 


vin, Kc. herein had beck beware of thefe / 


8. ä $4 
y this Statute many defects are remedi⸗ 
ed, which were not by the Statutes of 32 


* f - 


Popular Acti- 
on, & 
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Chriſtian -wherefaze J conceive. the Law in Codwel's | | 


name miſta- Caſe in the fifth Repozt, remains as it was 


7 „then; which is, that if a Juroz be mil- named 


incurable. in his Chaiſtian name, on the Venice, though | 


be be named right in the Diſtringas and Po- 
ſtea, pet this is ill, and not amendable, and 
with this agrees Goddard's Caſe, Cro. 2. 
part 458. - 5 
Chriſtian ;. And ſince the Court (Cro. x part. f. 203.) 


4 
Pad 
7 


name right in doubted thereof, J may well put the Quefti- 
the Yexire fa- on; Ik a Juroz be right named upon the Ve- 
eias, 3 ' nire, and mil⸗ named in his Chꝛiſtian Name 
Pirna, in the Diſtringas, Sce. whether this is amen- 
: dable oz not, without dilpute it is not by 


the Statute of 21 Jac. foz that only helps the 
: Sir- Name, Eut with reverence to the 


Courts doubt, J conceive clearly, it is hol- 
pen by the Statutesof 32 H. 8, and 18 Eliz. 
as a diſcontinuance of Proceſs; aud J may 
with the moze confidence believe it, becaule 
in Codwel's Caſe afozeſaid, where in the 
Pannel of the Venire, a Juroz was named 
Palus Cheale, and in the Diſtringas, 8c. he 
was right named Paulus Cheale, and ſo be⸗ 
tauſe he was miſ-named in his Chziſtian 
Fame in the Venire, Judgment was arreſted, 
But it is there adjudged, that if he had ben 
well named upon the Venire, and mil⸗named 
on the Diſtringas o; Poſtea, then upon exami⸗ 
nation it ſhould be amended. Eut the Coun- 
tels of Rutlands Caſe, Lib. 5. 42. is expzeſs 
in the Point, and ſo is Cro. 3. part. 860. 
Rolls 196. Teppet in the Venire aud Tipper 
in the Diſtringas, amended. . Aud: ſo. if. the 

- miſtake be in the Pannel Jurata, the Sheriff 
map come in Court, and amend it. And K 


Radeliffe Trustees 


F 


| if Samuel be in the Venire and Diſtringas, and 
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Daniel in the Nomina Juratorum, upon exami⸗ 
nation, this may be amended. And ſo if the 
Name be right in the Venire, and miſtaken 
in the Chꝛiſtian Name in the Diſtringas o 
Poſtea, it is amendable. Rolls 197. And fo if 
he be De A. in the Venire and Diſtringas, 
and De B. in the Nomina Juratorum, this is 
amendable. _ — 
And it is to be known, that in moſt Ca- 5 
ſes, where the Venire facias, Habeas Cor-; / | 
pora, oz Diſtringas be defective, they are to 
be amended; but if the malady be ſo fatal: 


in the Venire, that it cauſes a miſtrpal, (as 
in the miſtake of a Jurozs Chziffian Name, 


oz where a Juroꝛ not returned is wozu, &c. ). | 
then the Uerdict is to be ſet aſide, and a Veni- — 
re facis de novo, to be awarded; and ſo was mW 


it to be upon thoſe miſtakes, (now amendable 


by the Statutes) befoze the making thereof, 
And where a Jury giveth a Uerdic which is "a * dan 
accepted and Recozded by the Court, be the dor ir) 2 
Verdict per fed oz imperfect, the Juro2s are Cauſe 3 
diſcharged, and ſhall never cry the ſame il⸗ 

ſue again upon a new Niſi prius. But if the 

Uerdic be ſo imperfect that Judgment can⸗ 

not be given upon it, then the Court ſhall / 

award a Venice facias de novo, to try the 

iſſue by other Jurozs, Lib. 8. 65. Bulſtr.” 

2 part 32, 

Ik upon an iſſue all the matter be not ire fatj as 
fully enqutred, - D facias de novo tall dt nous. 
iſſue, 18. E. 3. 

In an Audita Geck, ik the Parties go to 
iue upon payment accozding to the dekea⸗ 
dance ok the Statute, and this is found . ; 


Detinue. 


dit. 
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the Plaintiff, but the Jury do not aſſeſs Da⸗ 
mages, the Court ſhall award a Venire facias 
de novo, to alleſs Damages. 22 E. z. 5. 
vide hic cap. 6. and Rolls tit. Tryal 593, 


ö | | 
Al the Reco2d of the Niſi prius be unum 


modat tritici foʒ modium, and the Plaintiff 


is Nonſuic at the Aſſiſe, foz this miſtake, if 
the Reco2d in Court be right, ſcil. Modium, 
this Nonſuit ſhall not be Recozded , but a 
venire facias de novo ſhall be awarded. 0 
 foz any other miſtake, as if che Necozd 


in Court be Grays-Inn Lane, gc, and the 
Niſi prius, which is but a {Cranſcripe , be 


 Graves-Inn Lane, gc. Foz this is a Non- 
ſuit upon another Recozd than what fs in 
Court. 


In Battery againſt Thee who plead 


| Thzee ſeveral Pleas, and upon the Writ 
ol Niſi prius , two iſſues are found foz the 


Plainciff, and Damages aſſeſſed; but no- 


thing is found fo2 the third iſſue, this is a 
- miſ-tryal, and a Venire facias de novo fall 
iſlue. 


In Detinue, if the Jury find Damages 


and Colts, but no value, as they ougbt, this 


Hall not be ſupplied by a Writ of Juquiryp 
of Damages, but a Venire facias de novo ſhall 


be granted, And ſo of other defects in find- 
ing the full iſlue, 


In a Quare.impedit if the iſſue be found foz 


* ye the Plainciff, but by negligence, the Jury do 


not inquire of the four points, ſeil. de ple- 
nitudine, ex cujus præſentatione, ſi tempus ſe- 


meſtre tranſierit, and the value of the Church 


per annum; This ſhall be ſupplied by a 
EL | Wrie 


ONTO) DG” F 


PE · nt 


no Attaint lap; foꝛ as to this they were but 


PPP JBOOesy V8 y! cp nc pron _ 
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 Wric of Inquiry, without a Venire facias de 
novo, becauſe the Court ex officio ought to 


bave charged the Jury with the four points 
of Inquiry, and if the Jury had found them, 


as an Inqueſt of Dffice, | 
Jn a Writ of Annuity , if the iflue be Annulty. 


found fo the Plaintiff, but the Jury do not 


alleſs Damages oz Coſts, this ſhall not be. 


' ſupplied by a Writ of Inquiry, but a Ve- 


nite facias de novo ſhall be granted, 
In Ejecment againſt Baron and Feme, Ejedment. 
and the Jury find the Wife not guilty, and | 
find a ſpecial Merdict as to the Pusband, 
which ſpecial Uerdict is afterwards adjudg⸗ 
ed inſufficient by the Court, a Venire facias 
de novo ſhall be granced foz both, as well the 


Wife as the Husband, and the Wife may be 


fouud guilty, becauſe the Recozd and Allue' 
is intire, and the Verdict is inſufficient any 
void in tout. | | 

Do if there be ſeveral iſſues, and the Ju⸗ 
ry finyſome well and direcly, and in others mere 
ſpecial Merdias which are imperfect, a Veni+ : 
xe facias de novo ſhall be granted foz all, aun 
the Jury may find contrar to their firlt find- 

In Treſpaſs of Aſſault and Battery, and 
taking away of grain, and the Defeuvanc 
as to the Battery jultifies in defence of his 
grain, upan which che Plainciff demurs and | 
as to the grain he yleavs.not guilty, which is 
found foz the Plaintiff, and che Jury do noc 
tax Damages foz the Battery depending in 


Demurrer as they ought, in this Caſe, if the 


Demurrer be afterwards adjudged fo2 the j | 


* * 41 
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Plaiutift, pet the Damages foz this cannot - : 


be afterwards ſupplied and taxed by a Mrit 
of Inquiry of Damages, but a Venire facias 


de novo ſhall iſſue co Tryal, becauſe all is | 


compziſed in one Oziginal. Vide apres cap. 
13. and devant cap. 2. | 

Tho ſhall grant it: | 

In a Scire facias upon a Recogniſance in 
Chancery, if the Parties be at iſſue, upon 
which the Recozd is commanded into B. R. 
. and there it appears that the Venire facias ig 
not well awarded, the Venire facias de novo 
| ſhall be awarded in the Kings Bench, 
and not in the Chancery. Rolls tit. Tryal 


* 
1 


723. 


eſt out 2 leaving out Salop, foz which there was a 
Yenire facias. blank left in the Writ. But re vera, it was 
returned by the Sheriff of Salop. In Arreft 

of Judgment, it was alledged that the Venire 

facias was vitious foz this caule 3 but Gaw- 

dy laid it ſhould be amended; and by Fenner 

and Williams, it is as no Writ, becauſe it 

is not directed to any Dfficer, And then it 

ts aided by the Statute of Jeofailes; fo; it 

— 74 rather be called a Blank chan a 

rit, becaule it was directed to no Dicer, 

Ak there be no return of the Sheriff indoz- 

ſed upon the Venire facias, it was held not 

amendable, 35 Eliz. Lib. 5. 4. Otherwile 

ok the Diſtringas, if that be Album breve, and 

no return, ik the Venire facias be right. Rolls 


tit, 24. 


F 


In 
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In Caſes where there are ſeveral Defen⸗Seretal Fire . 
damts, who plead ſevetal Pleas, the Plain-p4#% 
tiff may chule either to have one Verire facias 
| fo lf -o2 ſeveral; foz every one ot the De- 


fendants; but (if vou will be ruled by Stam- 


/ -, 


zut 


Venire facias; du cannot habe feveral Venires = 
there be nothing done 


upon the firſt; except it be upon matter dee 


pine Temps a9 the veach of one, of he | 
efendants , &c. Lib 8. 66, IIb. 11. 
5, 6, Stamf. 155. F Bro. tit. Venire facias f 
> 35. 8 _ + "2s "th R =F 1 N 3 4 
But now it is'theunfual courſe to have but one ure 
bone Venire facias upon ſeveral iſſues, though cls in ſeve- 
againck - ſeveral, Defendants, Cro. 3. part. Piri 
866. Hob. 36. 64. And ſo uſual, that tit. Tryal 396. 
Court declared, Cro. 2. part. 550. That 20. 667. 
' there never chall be ſeveral Venire' facias to Hob. 88. 31. 
try ſeveral Ifſues in one County; foz what 
need the Plaintiff trouble himſelf and the 5 
Tountry with keveral, when one Jury will 5 | 
| ferve his turn; Et fruſtra fit per plura 
| quod sen poteſt per pavciora. Fut others 
_ if it be in two Counties?” Cro-3. part. 


| 66. a / 

— Alter iſſue joyned by two Defendants ; Vnirt fac, 
if one ok them dye, and then a Venire facias between 2 9 

is awarded betwirt the Plaintiff, and bothzFlalodft and © 

the Defendants, and ſo in the Habeas Cor- gan dere 

pora and Diſtringas, 5 this ſhall not ze is dead. 

— ; the 


/ 
1 


— 
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Plaititiff, yet the Damages foz this cannot 
be afterwards ſupplied and taxed by a Wric 
of Inquiry of Damages, but a Venire facias 
| de novo ſhall iſſue to Tryal, becauſe all is 
compziſed in one Oziginal. Vide apres cap. 
13. and devant cap. 2. 

Who ſhall grant it: 
Vn @ Scire facias upon a Recogniſance in 
Chancery, ik the Parties be at iſſue, upon 
which the Recozd is commanded into B. R. 
and there it appears that the Venire facias is 
not well awarded, the Venire facias de novo 

| Hall be awarded in the Kings Bench, 
and not in the Chancery. Rolls tit. Trpal 
| 723. 

In Yelverton's Repo2ts, f. 64. The Caſe 
XII — 2 is, that a Venire facias was made Vicecomiti, 
N Left ent in leaving out Salop, foz which there was a 
Vinire facias. —— left in the Writ. But re vera, it was 
rned by the Sheriff of Salop. Jn Arreft 
Judgment, it was alledged that the Venire 
fei was vitious foz this cauſe; but Gaw- 
dy faid ic ſhould be amended; and by Fenner 
and Williams, it is as no Writ, becauſe ic 
is not directed to any Officer. And then it 
ts aided by the Statute of Jeofailes; fog it 
mughe rather be called a Blank chan a 
rit, becauſe it was directed to no Officer. 
Ik there be no return of the Sheriff indoz⸗ 
ſed upon the Venire facias, it was held not 
amendable, 35 Eliz. Lib. 5. 4. Otherwile 
ok the Diſtringas, if that be Album breve, and 
no return, if the Venire facies be Fight, Rolls 


tit. 204. | | 


/ 


5 
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In Caſes where there are ſeveral Defen⸗ Several Yexire A 
dants, who plead ſeveral Pleas, the Plain⸗ — : 4 
tiff may thule either to have one Venire facjas! 
fo; all, - o2 ſeveral, foꝛ every one of the De⸗ 
fendants; but (it you will be ruled by Stam 
ford) the ſureſt Way is to de a Venire — | 


# #3 > + 


Coin the other; (this be Ycols of 1 th Ay. 6 | 
peals) but if the Court once award a joynt | 
Venire facias; pou cannot havefeveral Venires | - 192 | 
afterwards, though there be nothing done | | | 
upon the firſt; except it be upon matter de 
puiſne Temps, ag the death of one of the 
Defendants , &c. Lib. 8. 66. Lib. 11. 

5, 6, Stamf. 155: a 10. tit. Venire facias 
2. 


*3 "a 5 ee 2907" > rden n 2 3 Nn _ 


7 
2 now it is the aiſeal courſe to have but/one Vextre 
one Venire facias upon ſeveral iſſues, though | eee in ſeve- 
againf - ſeveral, Defendants, Cro. 3. part,/72/ ues, 
866. Hob. 36. 64. And ſo uſual, that the! tit. Tryal 596. 
Court detlared, Cro. 2. part. 550. 20. 667. 
there never chall be ſeveral venire facias to Js 98. 31. 


try ſeveral Iſſues in one County; foz what 
need the Plaintiff trouble himſelf and the . 

Country with feveral, when one Jury will | | 

ſerve his turn; ws Et fruſſra fit per plura 

quod -fieri poteſt per pauciora. ut others 

30. ik it be in two Counti | Cro- 3. Pert. 

-  *-- After iſſue joyned' by two Defendants SV mire facies. 
if one of them dye, and then a Venire facias between the. 

is awarded betwixc the Plaintiff, and both/*laiodft and 

the Defendatics, and ſo in the Habeas Cor- daut here 

pora and Diſtringas, * this ſhall not ef is dead. 
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{the Venire ſacias, &c. to make Erroz; be⸗ 
cauſe; though one of the Defendants be 
dead, yet the other being alive it is ſufficient. 

No ſurmiſe id Aud there needs be no ſurmiſe in Judici⸗ 


Judicial 1 Writs, that one of the. Dekenvants is 
writs, of dead; It is time enough to ſhew it to the 


_— — urt at the dap in bank, Cro. 1 part. 4. 


26. But ik there he two Dekendants, aud. 
the Venite facias be but againſt one of them, 
: tis Exroz, 7 H. 4. 13. and Bro. tit. Ven. 
| (fac. 11. Cro. 1 part. 426. n 
„uit facies ; Ak the Venire facias bears date befoze the 
+= *,7/qgared before} Aﬀtion-b2ought, ob varies. from the Noll, 
© the Adion pet it is aided by the Statutes of Jeofailes. 
brought. ro. 1. part, 38. 90, 91+;203, 204. Miſcon- 
40 tinuance or diſcontinuance, or miſconveying 
e 1 of Proceſs is aided by 32 H. 8. 30. The 
want of any Writ Original or Judicial, defaults 
in their Form, and inſufficient Returns there - 
upon, are aided by 18 Eliz. 14. Cro. 3. part. 
259. But pou mult Have a care the Ve- 
Dp Nite facias be not faulty in any other matters 
Partles Wames of Lubſtantes foz if che Parties Names, be 
miſtaken in a miſtaken, oz the iſſue , as if the iſſue be ne 
Venire facias. unques Executor, and the Venire facias he in 
| / placito debiti, &c, this is à miſtryal. Gro, 
MiCtryal. 2. part. 328. 0 it is if the Venire facias 
be in placito tranſgreſſionis, where the Action 
is in placito tranſgreſſionis, & ejectionis fir- 
i mx. This milawarding of Pꝛocels is not 
aaided by any of the Statutes, and better 
No Venire fa- it were that there had been no. Venire fa- | 
cia hotpen, cias ut all in ſuch a caſe 3 foz then the Sta- 
itutes would have holpen it. Cro, 3. part, 


7 


1 


” 


622. Stat, 18 Eliz, 14. 
: If 
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Ak a Vene facias be directen to the: Co- Return of | 


roners, all the Coroners ought 10 Joyn in Poceſt. 
the Return, they being Ministers not Judg⸗ 
es, and ſo both af the Sheriffs ot Londa 
ought to joyn, 9b: elle the _ is not 
good. Hob. 977. 

Hote, the principal Statutes of Jeokiiks 


ate 8 H. 6. cap! 12. and cap. 285.792: 8. (n+ v 


cap. 30. 18 EA. cap. 14. 21 Jac cp. 13. 
ann 15 and 17 Car. 2. 8. Inticulen, An 
Act to prevent Arreſts of Judgnients aud fs 
Rat Executions. - And the- cheat of 
cle Statutes do not extend tn | 

no? to Pleas of the Cromu; oj» Warp 
p2oceedings upon them, foz:thelevire-er- 
cepted , noz to the mendment ot — — — 
igent, to make unp owe Dut lame. aA you 
Wap ſee at large, Lib. 8. 1 Bhbkanoce's 


Pittes, — — the Parties Names axe nis 
t 
if ehe miſtrks: c::iuflfted; upon .aichois © -* 


would have: been —— — 


helb 06 beter Nulktce Windham, Lene 
18811. And o J habe known it rifles: 1 
| vor — and: * Ar 
2 + di 26 
©: And the cut it the laid Staokres' do „5 
neither extend to chem 03:26 Aulus, es 


fozmations upon Penal Laws, only in che 
Lat ot chem, vin 56, 17 Car. 2 — 3 
Atmitatlen in che nogat ion of rhe'© 
bell. Other chanconcernitig Cuſtoms; Bu 
of bits a ene e 48 
Nr 150 . 4 6 
E 8 Af 


—_ "f $ FX 


Cale. ; 
* Note, if the Diſtringas be vecwipt woong | { GK. 
Ale raanot pzoceed =! en 4 5 


— 


5 
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7 
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£ 
= 
k 
15 
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I 


* 


Stranger. 


. 77 * * at 
& , „ # hoſe re- | 
ag — 


| F A oy "SP RI iT of; 
= g London, Salutem, &. præcipimus tibi, and 
not vobis, after Merdid chis is amendable. 


be rights 


| Fenire facias * 
15 17 tween a 
Party and a 
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Ik the Venire facias be directed Vicecomiti 


39 Eliz B. R. Adjudge; Rolls 200. 
And lo it is, if after & habeas ibi hoc kreve, 


J & n enn be left out, ibid. any 
f 204 


Fut it. the. pate of the Teſic be after the 
- Returns this was held not amendable, 32, 

33 Elizei R R. ib. {cd vide hic ante. But if 
i he Award of-the-Venire facias upon the Roll 
and the Mrit wong, it map be 
the Roll, as the milpꝛilian df 
tk: ibid. 201; 512 55 57 


am 
Wen 


Abibe ds, quorum gullibet habeat be lelt 


cut, 0; dvottecim, og gut nulla affinitate attin- 
gontg! bz Vibrtomiti be left :out,- theſe are 
ameudahle as miſtakes. of the. Clerk. Rolls 
294, 205, 
In; ſome Caſes: a Vealte. facias wall be 
awarded ta make att Enqueſt betwirt a 
Stranger to the Writzand Aſſue, and the 
Party. Iwill, inſtance but in one, and 
that is upon the Statute ok Weſtm. 2 gap. 
6. Af. Tenaut being impleaded vouch to 
Warranty; and the Wouchee denieth the 
Deed, oz other cauſe of the Marranty, &e. 
that the Demandant map not hereby be 
delayed, he may: ſue: out a Venire facias to 
che the-Illue, between the Tenanc and Upys 
e. © 175 OVID » 33 yo mw 
' Jnqueſts: in Pleas, of Land, ſhalt be as 


| | well Taken at the reaueſt of the Tenant, 


s ot. the Demandant. 2 Edw. 3. cap. 16. 
If the Mleintiff oꝛ Memandant, . deſiftech 
In pꝛolecuting nd ——_ and bzingech. it 

not 
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not to Trpal, then the Defendant oz Te⸗ Yinire facias 
nant may ſue fozth a Venire facias with a *7 Provilo. 
Proviſo, which is to no other end but that 
the Sheriff ſhould: ſummon but one Jury, 
if the Plaintiff alſo ſhould Have bꝛought 
him another Writ, to the. ſame purpoſe ; 

and although (as my Lozd Dyer ſaith, fol. 
215.) the granting of this Venire facias, &c. 
with a Proviſs, depends much upon the dil⸗ 
cretion of the Court, pet foꝛ the greater part 
it is not grantable foꝛ the Defendant, un⸗ 
leſs when he is actoz as well as the Plain⸗ 
tiff, oz unleſs there de a default, and La- 
ches in the Plaintiff; therefoze there can be 
no Tryal by Proviſo againſt the King (uns | 
leſs with the Attozny General's conſent) be- } 
_ cauſe no default oz Laches can be imputed 
to the Bing. Eut an avowant in:Reple-4 dre. 
vin, may have a Venire facias with à Proviſo, egy, hg 
immediately after iſſue joyned, becaule he is Iu: joyned. 
Axtoz, and in nature ok the Plaintifl. ; 

If the Plaintiff in Detinue and the Gar⸗ 
niſhe be at iſſue, and the Plaintiff pꝛays a > 
Niſi prius, and this is granted, pet the Gar- e 1 
niſher at che lame time may have a-Nib pri- | | 
us wich Proviſo, becauſe he is Plaintiff alſo. | 
19. Lib. 6. 46. Rolls Tit. Tryal 629. 

If the Plaintiff deliver the Mrit to the ; 

arde. 


Sheriff carde, ſo late that he cannot ſerve it, 
the Dekendant ſhall have a Writ with a 
Proviſo. r aTnars ö 
But at the ſame time the Plaintiff, may 
have another Mrit, and the Sheriff may re⸗ 
turn which of them he pleaſes at his Eleui⸗ 
on, . 6, 6, ; : : 


es © 


1 
* 


"of 
1 
\ 
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The Proviſo ought to be, quando duo bre- 


via ſunt in eodem gradu & qualitate. 


Ik the default. Ne in the Plaintiff after illue 


in the -pzoſecuting of the Venire facias, then 


the Defendant map have a Venire facias with 
; Provifo; but not a Habeas Corpus with 8 Pro- 
viſo, until the Plaintiff have made a default 
in the lame Writ, ko; he onght only to habe 


the fame Pꝛoteſs with a Proviſo, in -which 
| Fhexe:was à default of the Plaintiff firſt: and 
thereſoze although the Defendant had a Ve- 


; nixe Mfias with a Proviſo upon a default of the 
Plainttff, pet he cannot have a Niſi prius hy 
Proviſo, without another default of the 
Plain. 

Ak the Defendant had 1 Habeas Coins by 


' Proviſo, aud the Jurp remain fo2 want of 


EF 4 
22212 


{ Pundzedozs; yet he cannot. have a Diſtringas 


v. 1 Jur. mich a 10. Takes cum Proviſo, until a 


Son dirs 1 defanlc of this requeſt of a Tales is in the 


How the 

Plaintiff may 

ſtop the. De- 

fend Pro- 
vlſo. 


! 


} 


Tales Men, 


; Plainciff, / D. 15 EE 318. 10. 

But note the Nota b in Stamſord's Pleas, 
def Cron. f. 155.) That if by uegligence 
ok the Plaintiff, the Defenvanc ſues a Ve- 
nire facias with a Proviſo, yet the Plaintiff 
map at his pleaſure ſtay the Defenvauc, that 
he ſhall not pꝛoteed in his P2oceſs, i in pꝛap⸗ 
ing a Tales upon the Dekendants Mocels, 
+ as it appears T. 15 H. 7. ſ. 9. And the De- 
ſendant hall never be received to purſue this 
-/ Pzoceſs with a Proviſo, fo long as the Plain# 
tilt pures, oz is ready to purſue, as ap⸗ 
Lau üben Hl. 7. 7. ur 

And fering the Tales Pen. offer themſelves 


to us, we will tell chem upon what account 
i hep come, befoze ra thault themſelves in- 


(0 
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to the Inqueſt, commonly fo2 the love of 
eight Pence; but it may be to do ſome of 
their Neighbourz a ſhzewd turn, 


—— 


CAP. Þ 


Why the Venire facias runs to have 
the Jury appear at Weſtminſter , 
though the Tryall be in the Coun- 
try. Of the Writ of Nzſ prius, when 
firſt given, when grantable, when 
not, and in what Writs, Of Ju-_ 
ſtices of Niſi prius. Of the Tales 
at Common Law and by Statute. 

When the Tranſcript of the Record 

of the Niſi prius differs from the 

Roll, whereby the Plaintiff is Non- 

ſuited, he may have a Diſtringas 


de novo. 


UT to obſerve the method of the | 
Wric, the next wo2ds are, Coram | 
Jutticiariis noſtris de Banco apud Weſtminſt. 
tali die. And here firſt of all you may agk | 


me, to what purpoſe the Sheriff is com- \ 


manded to cauſe the Jury to come to Weſt- | 
minſter, when they are to try the Cauſe in | 
the Country, and in truth are not to come 
to Weſtminſter ? J muſt confeſs the reſolu- 
tion of this Queſtion is not unneceſlary : 
E 4 where⸗ / 


7 a 


It 


8 * 
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{ wherefoze we muſt know, That Dziginal⸗ 


ly , befoze the Writ ok Niſi prius was gi⸗ 
ven, the purpoſe-foz which the twelve Pen 
why the 10 were to be lummoned upon the Writ of 
nire facias is Venire facias to come to Weſtminſter, was 


— — that contained in the Writ, videl. Ad faciend. 


at iFeſtminſter. | quandam Juratam; foz then was the Tryal 


intended to be there, if a full Jury ap- 


Hab. Corp. peared; if not, then a Habeas Corpora, (with 


; Tales ſometimes annexed to it, the fozm 
\ whereof you may lee in the Regiſter,) and 
- ik they did not appear at the Return in the 
- Diftrivgas. | Habeas Corpora, then went out the Diſtrin- 
1388. This A ſpeak of the Common Pleas: 

But the courſe of the Kings-Bench and Ex- 
chequer, is, after the Venire facias, to have a 
| Diſtringas, leaving out the Habeas Corpora. 
Trpals then were all at the Bar. (J ſpeak 
; not ol Aſſiſes.) But now, becauſe Jurors did 
| not uſe to appear upon the Venire facias, it 
being without Penalty; Trpals at the Bar, 
Tryals at Bar, are appointed upon the Habeas Corpora, and 
; Diftringas, becaule the Jury will moze cer⸗ 
itainly appear at the day in the Diſtringas, 
though fear of fozfeiting iſſues 3 which the 
Sheriff returns on the Diſtringas , not on 
the Venire facias. By the Statute ok 18 El. 
/ cap. 5. no Jury ſhall be compelled to appear 

Where a Jury, at Weſtminſter, foz the Tryal of an offence 
is nor cad. upon ( any penal Lam) committed above 
pear at wel» thirty Piles from Weſtminſter, except, the 
minfter. Attozuy General can ſhew reaſonable cauſe 

| foꝛ a Zryal at Bar. 
Thus it was at Common Law, befoze the 
giving of the Wric of Niſi prius, when all 
d together with the Parties came up, 
Th 


| ; | 
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to the Kings higher Courts ok Juſtice, 

where the Cauſe. depended; which (when 

Suits multiplied) was to the intollerable 

burthen of the Country, 27 E. 1. cap. 4. 

Wherefoze by. the Statute of Weſtminſter, Ni prius, |, 

2. cap. 30. A Mrit of Niſi prius was firſt giz when firſt git 1 2 27 

gen; and that in the Venire facias, as e- 

may fee in the fozm of the Writ there men⸗ ; 

tioned, ſcil. Pxzcipimus tibi quod venite facias 5 Stamſords ; 
coram Juſticiariis noſtris apud Weſtmon. in Pleas of the 

octabis Sancti Michaelis, niſi talis tali die & Crown. 156. | 

loco ad partes illas venerint 12. &c. Wy! 

which Writ it appears that the Venire ſa 

cias was not returnable till after the day of\ | 

the Niſi prius. But the miſchief chereof was prius fn 

ſo great, partly in reſpec that the Parties Bl fact. _ 

not knowing the Jurozs Names, could not 

tell how to make their Challenges, and ſd 

were ſurpziſed3, and partly in reſpect of the 

Jury, who were greatly delayed by the El⸗ 

ſoyns of the Parties, that by the Statute of 

42 E. 3. cap. 11. It is Ozdained, That no 

Inqueſt, but Aſſiſes and deliverances of Goals, 

be taken by Writ of Nil pꝛius, nor in other 

manner, at the Suit of the great or ſmall, be | 

| fore that the Names of all them that ſhall paſs 5 

in the Inqueſts be returned in the Court. And — — ol 

their names muſt be returned upon a Pannel} muſt be re- 

annexed to the Venire facias, ſo that either turned into 

Party may have a Copy of the Jury, that the Court be- 

he may know whom to challenge, and the fire any er- 

Jury not coming upon the Venire facias, make | 25 9: 

: 1 egy 12 warrants = Di- 

| ringas, &c. UNiets thep appear at the da 
ok Niſi prius. 5 


So S 


— 


8 58 Tryals per Pais. wh 


Courts diſcre- * | | a fo 
— 4 — 1 perceive to what purpoſe the Sheriff is com- 
Ni prius or Weſtminſter, though the Tryal be in the 
not. Country, And that, ad faciend. quandam Ju- 
/ratam, becauſe it is in the diſcretion of the 


| us, o? to have a Tryal at the Far. And foz 
this, the Duke of Exeter being Plaintiff in 
| Treſpaſs, a Niſi prius was Maped foꝛ the 
Duke, and it was denied, koz that the Duke 
was of great power in that County. And 


fa . 


if the Trpal ſhould be had in the Countrp, 


| Say in ſome Caſes (as if the Cauſe require 
When the long examination, &c.) it is not in the pow- 
Courr cannor/ er of the Court to grant a Niſi prius, if the 
grant 2 Ni \ ing pleaſe-: fo2 in ſuch'Caſes, as appears 


mand the Juſtices that they ſhall not award 
any Mrit of Niſi prius, and ik they have, 
3 that they ſuperſede it. F. N. B. 240, 241. 
| \/ ; No Niſi prius ſhall be granted where the 
wir. / Bing is party, without eſpecial Warrant 
ine i ene | from the Ring, oz the Attszny Generals 
conſent, Stamf. 156, F. N. B. 241. 4 Inſt. 
ien 

n a Præcipe quod reddat, if the Tenant 
| after aid of the King, pleads to the Jnqueſt; 

the Plaintiff ſhall not have a Niſi prius, be⸗ 


__ King is con- 
cerned. 


lo the Ring is in a manner Party. 25 E. 3. 
3 9. [Heither is à Niſi prius to be granted, if 
any of the Parties may have pꝛejudice by 8 


I is in the ) 00 that by what hath been laid, you may 


to grant a manded co cauſe the twelve Men to come to 


| Court, whether to grant a Mrit of Niſi pri- 


[inconvenience might thereupon follow, as 
pou may read, 2 Inſt. 424. and 4 Inſt. 161. 


hw? oh :by the Wric in the Regiſter, 186. the 
Ming by his Writ may reſtrain, and coms - 


; cauſe the Tenant hath aid of the King, and 


i ns. "Bm tad * 


dap in Bank, yet the Keco2d ſhall be receiv⸗ of Verdicts. 
ed from the Clerk of Allile, without a Cer- 


. They have no power to increaſe Damages, 


FA. 
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If the Juſtices de Niſi prius dye befoze the Certification / . b/ | 


| © tzoxari; oz other fozm of Entry but the anei⸗ E 
ent form. 
Allo in that Caſe a Certiorari may be di⸗ 

rected to the Executoꝛs oz -Adminiſtratozs ak 

the IuTicen, to certifie the Necozd, D. 4, 5. 

Mar. 163. 55. Rolls Tit. Tryal 629. 


What t 
nod to allow oz piſallow Pzotections, nog tgf che Juſtices 
allow a Plea of Excommengement in the of %%% 
Plaintiff, Kut they may Recozd the Pros 4. 
tection and the Default, and this ſhall be al⸗ 
lowed og diſallowed in B. N 

They may demand the Juroꝛs upon a Pein, 1 I ad 
they may amerce Juro2s, and puniſha Lreſ- paine fine 

pals done in their pꝛelence, which is in de⸗ 

tpite of the King, and fo; this make Pro- 
tels, and may fine Offenders. ö 

In Ejeament the Defendant may plead at 
the Alliſes, that the Plaintiff hach entred in⸗ 
to parcel of the Land mentioned in the De⸗ 
claration-puis le darrein continuance, and the e 
Juſtices of Niſi prius may actept this Plea, — 
foz it is in their Election; foz if they per⸗ tinuance. 
ceive the Plea is dilatozy, they may refuſe 
it, fo2 it is at their diſcretion. Sir Hugh 
Browns Caſe, in Scaccario. Mich. 8 Jac. Rs 
Tit. 2 30. . uh | 

If eleve . Juroꝛs ke fwozn, and the twe F 
is challenged,' aud the Jurozs cannot agree! [The power of {{f, * MN 
in the challenge; fo2 ten affirm the chal⸗ on difgree- 47 
lenge, and the other denies it, although the ment er other 
Party which did not take the challenge will matter. 
not agree that the eleven lwozn m— Challenge, 


Prot” 
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2 another to them in lien ok him that is chat* 

. yet Court may do this. 

Ik a challenge be taken to the Airdy be⸗ 

\ | * any Juroz is \wozn, and Trpoꝛs be cho⸗ 

ſen, who cannot agree, yet they ſhall not be 
: commanded in- cuſtody, becauſe they never 
were ſwozn upon the pzincipal, But the 
Court may diſcharge them and chule others, 


\ 


two, and command the other to Pꝛiſon. 
/ The ſame Law in caſe of a Uerdict upon an 
: iſſue. 


any of them after they are [wozn,' if not 


nmions. 

U Amercement, Af the Jury ſay upon deniand of the Court, 
that they are agreed, and afcerwards when 
1 they are oppoſed, they ſay the contrary in 
anp matter, they may be amerced ko; this, 

Tit. Tryal 675. 
And now ſince the Niſi prius (fo2 ſo it is 
„ allev, becauſe the woꝛd prius is befoze vene- 
rint in the Diſtringas, &c. which was not ſo 
kJ 7 tn the Venire facias, upon the Statute of W. 
Er: 9.29 N 2. cap. 30. befoze rehearſed,) muſt not be 
| 


in the Venire facias, becauſe the Names of 

the Juro2s are to be returned tothe Court, 

| befoze the granting of the Niti pris; there- 

No Na pries foze the Niſi prius is now in the Habeas Cor- 
before the pus and Diſtringas. And if the Sheriff re- 
Penire ſacias zurn not a Pannel ok the Jurozs upon the 
returned. venire facias, there ſhall be no Niſi prius upon 
the TO „ until a Pannel be returned. 


27 


Jurors dif. ', If there be thaee Trpozs who will not 
charge · | agree, the Court cannot take the Uerdie of , | 


; Where fourteen Jutozs are impannelled 
; foz the King, the Judge cannot diſcharge 


' that thep will not agree with their Compa- | 
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27 H. 6. f. 10. 1 H. 5. f. 11. which brings 
me again to ſpeak of the Tales. 2 

A Tales is à ſupply of ſuch Pen, as were The Tales at / hott 
impannelled upon 'the Return of the Venire * 
facias, grantable, when enough ok the pꝛin⸗ 1 1 * 

tipal Pannel to make a Jury do not appear, 1 | 
0 if a full Jury do appear, pet if. ſo many | | 
are challenged, that the reſidue will not 
make a Jury;: then'a Tales map he granted. //«./ 
And this at the Common Law was by Mtits 
bk Decem tales; Octo tales, &c. (out of the 
Rings Courts) one of them after another, 
as chere was need, until there à full 
Jury. But nom hy the Statutes ok 35 H. 8. 
6. 4. 5. P. M. 7. 5 Eliz. 25. and 14 Eliz. i 
Tbe Juſtices of Allile, aud Niſi prius; at Tale 
the Requeſt of Plaintiff oz Demanmanc, De- Ptatute. 
kennant oz Venant, oz of the ;Pzoſecutoz |. | 
tam quam, if (two, moze, oz but one of the 
paincipal: Pannel appear at the day of Niſi 
prius, may. pꝛeſentip cauſe; a: ſupply. co be 
made. of ſo many Pen as are wanting, ot 
them that are there pꝛelſent ſtanding about 
the Court; and hereupon the very Act is cal⸗ 
led a Tales de citcumſtantibus. | 
Note the difference between Telesat Com- * 
mon Mam, and Tales by the -@tatute , the g 
firſt called only ¶ Tales,] the ſecond { Tales de 
circumſtantibus, ] the laſt of : which cannot be 
granted at a Tryal.at Bar, which is a Try⸗ 
at Common Laws foz there it muſt be 

only {ag by. Mrit annexed to the Veni- | 

t. Tales de circumſtantibus is gi⸗ 
ten by Same is Tevals by Alliſe and Niſi 
prius, per Stat. 35 H. S. 6. Pet ſuch a Tal 
1A Indiament in Wales, was out of = 

fa- 


EW * 


. 


a, Talts denied. Ik great -perfons are cerned; a 


—— v 
NG; 


— Teyals per Pak. 


2 nd helped by the 4 and 5 Ph, any | al 


Mar. 7 1 
„id wh It the Iflue be to be argen by two en- d 
Sheri 1 x ties, and one full Inqueſt appear of une u 


WE; 7. granted. County, but the Anqueſt t koꝛ default 3 

+ of Jurozs of the other — a Tales ſhall 1 

be awarded tothe County where the defaule IS 

CAA is, not to the other. : Th > 1 t 

4 It a Intop vpe after he is Impannellev, a 1 

Tales ſhall ilſlae, not a Venire Has. C 

What perfony n a Pluries Diſtringas, ther only bps r 
— may-have harz the Plaintiff pzays'andeheriDiſtringus 

8 | without . a Tales, pet if the Detens ; 

2 dant pray'n Tales, _ eo to Senat 

An what cies. | Tales all be granted in: an Artaint, i | 

. the Grand Jury make default. 3 | 

At what time. At taundt be granted at the day of the re | 

turn of the Venite facias. 

Ik the Venire facias be good, and dhe Hay | 
{ous CorpusAL if the Wanuei-be affirmed, | 
pet the Tales is void, Nen eftect cherv in 
only a Venire facizs: 0 ay chen wo 
: Tales. 8 45 | HON Nt © 
Tales with a Y If the Defen 


Freqih. , — with a Proviſoy - Was nüt to 
bee granten wich #Proviſo; ar th0-Defenvants 
| 4 __ © requeſt, befoze a default in the Wann ol 


Tales in the Plai if, 
At Common Le vefsz6 the A 1 
tuſtom of a Conre- | Tales de 


Dubitatur, Rolls Tit ryal 2 


| their iabirivg the Jary'dbth'noc'apgear; | 
\ and Tales Pen fre pzeparted* oy their. _ 4 


* 


\ 
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and there is a great tumult de circumſian- 
tibug 3. the Juſtices of their diſcretion map 
denp a Tales, and adjourn. in Bank, not⸗ 
withſtanding - the Statute, The principal 
Hogg mult Land, oz elſe there can be no 
ales , 
Ik the Wayliff of the Franchiſe anſwer, | 
that there be, not ſufficient ok his Waily- 
wick, the Juſtices map award a Tales de 
3 to be returned by: the She⸗ 
riſt. 3 UN 
If the Tenant fox Life may in aid of the — 
Ving, who hach the-reverſon, the Juſticeg \ 
cannot grant a Tales de cicumſtantibus, be⸗ 
cauſe the ing is concerned. | 
Ik two Coroners 03 Eſliers return the Pan- | 
nel, one of them- cannot return the mo | 


&cc. 
If the Defendant ſue the Writ of Nin pri- | 6. 0 + | 
7 by Pro Proviſo, yet the Plaintiff may have a a 
Tales, & 
The Sheriff may return twenty four, atborny; (N ) 
foztp, 03 any number upon the Tales de cir- A 
cumitantibus. ¶ Aud it maybe ayed by At * x) yy — 
tozny (although the Statute doch not men⸗ \ 
tion an Attozny) as well as in pꝛoper per- , 
ſon, I Vouchee in a Pracipe quod d- HG . 
dat may pꝛay a Tales, though de be neither | 
Plaintiff noz Demandant in the firſt Action; | = 
Ik there be thaee Plaiutifts:in:Replevin; ä 
Bec. and one ok them- makes; default ac-che * CA 
Niſi prius, the other two cannot Napa 4 als; 
otherwiſe of: two Copartners. = 
Payoz and Commonalty in their pꝛaper | _— y 
| perſons cannot pzay a Tales: : A Biſhop oz = 
Abbot may. | MW | 
Two 


11 


S 4 


i 4 . 
F. 


99 7 
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Two Plaintiffs in Treſpaſs, and at the. 
+ Nit prius the Defendant ſhews a Recozd to 
the Court, by which it appears that one of 
the Plaintiffs was outlawed after the laſt 
continuance, the other caunot pzay a Tales. 
Che Sheriffs upon the Tales de circum- 
——ancibus may Impannel a Pꝛieſt oz Deacon, 
tik he hath ſufficient Free⸗hold of Lay Fie, 
| but not an Inkant, noz one of. the Age of | 
ei chty pears. | 


What Perſons | Ve may Impanye! Coroners, Capital Pi- 


F. ol the . — nifters of any 
* OY” 


* 
7 
pj 
1 
* 


zpozatton, Fozeſters, Pen 
Blind, Pute (it. they have their underſtand⸗ 
ing, but not deal Pen) Excommunicate# 
Perſons, but not Dutlawed'oz Attaint, not 
Aliens, noz, Clerks Atcainted, noz Perſons 


Attainted of falle Uerdids. 


\ —— | 
* i > 


| 12 . 5 Challeng 


— — — 


Che Coroners may put the Sheriff on the 
— 7 | 
It ſeems by the Statute, none of the pars 
ties can challenge the Array of the Tiles, 
but only to the Poll. 
Alrter a challenge to the Poll tryed, there 
{ Hhall be no other challenge co the ſame Poll, 
* any cauſe oz matter that is at the ſame 
time. 

In an Action of Treſpaſs fo; taking away - 
che Plaintiffs Pony, one of the Tales was 
| | challenged, becauſe he was a common Foſte⸗ 
rer of Thieves, and dwelt in a ſuſpicious 
i and of ill Fame, aud held a good chal⸗ 

enge. 
— Foz Challenges, le the Title challenge 
at u | 


What |} 
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What Illues whall be tryed by Tales de cir- 


© cumſtantibus, ſee Williams 8 Reading, & hic 


cap. 7. 
But ſince none can come after the Repozt- 


er, obſerve with me his Nota Lecteur in his BY. 
*z0th' Repozt 104. That at Common Law. 22 
in the granting of a Tales five _—_ are ta 
be confiverey. 


"= The time of the granting, &c. thereof, 
2. The number of the Tales. 
3. The oder of them. 
4. The manner of Trpal, that is, where 
y chem with others, and where by them 
on Y. a 
5. The quality of them is to be conlide- | 
red. | 
As to the firſt, four things are likewiſe to 
be conſidered, 
1. That the time of granting them is up- 1 am — 
on default of fo many of the principal Pan- 144% 1684. 


nel, that there cannot be a full Inqueſt. Only one Ju- 

ror appeared, 
who was challenged, but before he was ſet aſide the Court granted 
a Tales, by Mountague Chief Baron. 


"th That at the time of granting them, 
the p2incipal Array ſtand; fo2 Tales are 
ozds ſimilitudinarp, and have reference to 

the Aſſemblance, which then ought to be in 

eſſe ; and therefoze if the Array be quaſhed, 

92 all the Polls challenged and treited, no 

Tales ſhall be awarded, foz then there are not 

Quales, but in ſuch a Caſe, a new Venire fa- 

clas ſhall be awarded. But if at the time of 

granting the Tales, the pzincival Pannel | 
F ſtand, 
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\ ftand, and afterwards is quaſhed, as afoze⸗ 
ſaid, yet the Tales ſhall ſtand 3 foz it ſuffi- 
ceth if there were Quales at the time of 
-granting the Tales. 
3. It is to be obſerved, That he wbich 
is meerly Defendant, cannot pꝛap a Tales 
till the Plaintiff hach made default. 

4. In ſome Caſes a Tales ſhall be granted 

akter a full Jury appear and is \wozn; as if a 
| Jury be charged, and afterwards befoze a 
 Uervic given in Court, one of them dye, 
. a Tales ſhall be awarded, and no.new Veni- 
re facias : and ſo if any of the Juroꝛs Im⸗ 
pannelled dye befoze they appear, and this 
appears by the Sheriffs return, the Pannel 
thall not abate, but if there be need, a Tales 
thall be awarded. And the time fo2 Chal- 
lenge and Trpal of the Tales, is after the 
-pzincipal Pannel be tryed ; and if the pzin- 
'cipal Pannel be affirmed, the ſame Tryozs 
all cry the Tales; but if it be quaſhed, then 
the two Zryogs of the pzincipal ſhall not 
/try the Tales. 

As to the fecond, to wit the number, two 
things are to be obſerved, 

1. That in all Caſes, the Tales ought to 
be under the number of the paineipal in the 
. Venire facias (unleſs in Appeals) as in At- 
; taint under twenty four, and in other Actions 
where the Venire facias is of twelve under 
twelve. And the reaſon wherefoze moze than 
the number may be granted in Appeals of 
the Plaintiffs part, is beeauſe the Defendanc 
map challenge peremptozily; and if default 
be in the Plaintiff, then the Defendant may 
paar a Tits and the Reaſon i is in favorem 
vitæ, 
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vitæ, and that he map expedite and free him- 
ſelf from vexation, and the queſtion of his 
life, foz fear that his Witneſſes ſhould dye. 
2, That the number ought always to be 
certain, as ten, eight, ſix oz four, &c. But 
now by the Statute of 35 H. 8. a Tales de 
circumſtantibus may be granted, as well of 
an uncertain as a certain number, and that 
by fozce of theke wozds in the Statute 35 
H. 8. So many, Cc. as ſhall make a full 
Jury. ä | 
As to the third, to wit, the Dzder, It is 
to be known, That always in every nem 
Tales, the number fhall be diminiſhed, as if 
the firſt be ten, the ſecond ſhall be eight, and 
ſo always leis. But if the Tales awarded be 
quaſhed by challenge, pou may have another 
of the fame number, : 
As to the fourth, to wic, the manner of. 
Aryal , that is commonly by them with: 
others,, but by them only, when after the 


granting the Tales, the pzincipal Pannel is 


tuaſhed, then the Trpal ſhall be only by the 
Tales, oz if the Tales do not amount to a 
full inqueſt, another Tales to fupplythe foz- 
mer may be granted, | | ö 


As to the fifth, to wit, the Quality of the Therefore if 
Tales, they ought to be of the ſame Quality e une fa, 


as the Quales are; and therefoze if the firſt 


cias be not de 
medietat. lin- 


be per medietatem linguz, of Engliſh and gue, the Tales 
Aliens, fo ought the Tales to be; fo if the cannot. 
Pꝛincipal be out of a Fxanchiſe ; ſo if the 3 L 412. 


Venire facias be directed to the Coroners, ſo 
ought the Tales; and all things which are 
required by Law in the Quales are required 
in the ow as you may read in the afoze⸗ 
CR F 2 laid 


| Atta int. 


Wor 


4 7 
9 0 7 * 


Ni ſi prius 
amendable. 


N Juſtices of 
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ſaid Statutes. Vide Stamf. Plees del Corone , 
155. | 
Where a Juro2 is withdzawm, when the 
Plaintiff intends to bzing the Cauſe to Tryal 
again, he may have a Diſtringas, &c. with a 
Decem Tales. 

By the Statute of 23 H. 8. cap. 3. If 


there be not enough ſufficient Freeholders 
as are required in an Attaint, in the County 
where ſuch Attaint is taken, a Tales may be 
awarded into the Shire next adjoyning. 


Ik the Tranſcript of the Recozd of the 
Niſi prius be miſtaken, and not warranced 
by the Rolls, foz which cauſe the Plaintiff 
becomes Non-ſuit, he may have a Diſtringas 
de novo, upon motion to the Court, and the 
Poſtea ſhall not be reco2ded, Cro. 1. part 204. 
Palmers Reports 378. Foz there is but a 


Tranlcript of the Recozd ſent to the Juſtices 


of Niſi prius. Firſt they were Juſtices of 


Nſ prius, and Aſlile, and therefoze they retain that name 


Juſtices of 
Aſſiſe. 


is almoſt out of uſe, 


ftill.cthough Aſliſes are very rarely bzought ; 
foz this common Action of Tjectment Hath 
Tjeced molt real Actions, and ſo the Aſſile 
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CAP. VI. 


Of the number of the Farors, and : 
why the Sheriff returns twenty : 
four, though the Venire facias men- 
tions but twelve: If he returns 
more. or leſs, no Error, and of the 
number t elve. And when the 
Tryal ſhall be per primer Jurors. 

And of Inqueſts of Office; and 
when to remain pro defectu Jurato- 
rum. 


foz number muſt be twelve, by the 
mon Law, Do&. and Stud. f. 14. Foz 

quality, liberos & legales homines. And firſt 

of their number twelve: and this number is 

no leſs eſteemed of by our Law than by Holy 

Writ. If the twelve Apoſtles on their twelve 

Thꝛones, muſt try us in our Eternal State, — the num - 
good reaſon hath the Law to appoint the ber 12. 

number of twelve to try our Tempozal. The 
Tribes of Iſrael were twelve, the Patriarchs 

were twelve, and Solomon's Dfficers were : 1 
twelve, 1 Kings 4. 7. vide Sir Henry Spelman, Joh. 8 5 
verb. [ Jurata Ehberekoze not only matters 4. 

of Fact were cryed by twelve, but of ancient 

times twelve Judges were to try matters in 

Law, in the Exchequer Chamber, and there 

were twelve Coun OG of State foz — 

3 o 


N Ow fo2 the Quales; and theſe you ſee 
m 


| 70 
Plow. Com. 


in procemio, 
12 Judges. 


Leſs than 12 


Office, 


Finch 400, 
484. 


Inqueſts of 
hic cap. 13. 


hy the 
Sheriff re- 


urn 24. 


in inqueſts of 
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of State; and he that wageth his Law, mutt 
have eleven others with him, which think he 
ſays true, And the Law is ſo p2eciſe in 
this number of twelve, that if the Trpal 


be by moze oz lels, it is a Pil⸗Trpal; but 
in Inqueſts of Office, as a Writ of Maſt, 


there leſs than twelve may ſerve, F. N. B. 
107. c. And in Writs to enquire of Dama⸗ 
ges, the julf number of twelve is not re- 
quiſite, fo2 they may be over oz under; and 
ſo it was reſolved Trin. 1651. B. R. Abbot 
verſ. Holt, that the Sheriff ought (in Writs 


Office, Vide of Jnquity ) to fammon twelve by their 


Names, yet Damages alleſſed by a leſs num- 
ber is ſufficient, and in che Wric to the 
Sheriff, quod ipſe inquirat per Sacramentum 
proborum hominum , omitting | duodecim ] 
its good and uſual, 
And in a Writ of Inquiry of Waſte by 
thirteen, it was holden good. 1 Cro. 414. 

In Dower if the Tenant come at the 
Gand Cape, and ſap he was alwaps rea- 
dy to render Dower, and iſſue is taken upon 
this, although leiſin of the Land be pzeſent- 
ly awarded, pet no Inqueſt of Office, but 
the Jury upon the Trpal of the Jflue hall 
afleſs Damages. 22 E. 3. 15. 

Jn what Caſes there ſhall be an Inqueſt 
of Difice, and in what not, ſee Rolls tit. Try- 


| al 595. 


And although there can be no Uerdic but 


by twelve, vet by ancient courſe and uſage, 


(which as the Loꝛd Cook tells you, makes 


the Law in this Cale, 1 Ink I55.) the She- | 
riff is to return twenty four, And this is 
koz expedition of Jultice 3 koz if twelve ſhould 


onlp 


8 3 a po a> R8 camo ilÞ% % — — fy =d 1— U 
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only be returned, no Pan ſhould have a full 
Jury appear oz ſwo2n, in reſpe& of Chal- 
lenges, without a Tales, which ſhould be a 
great delay of Trpals; and fo? this cauſe 
at Common Law, twas Erroz if the She- 
riff returned leſs than twenty four. But now 

it is remedied by the Statute of 18 Eliz. as a If the Sheriff 
mil⸗ return, ſee Cro. 1 Part. 223. Lib. 5. 36, return leſs 
37. Ey which Books it appears, that if the [than 24 lt l 
Sheriff return but twenty thzee, &c. it ſhall uo Error. 
not vitiate the Verdict of twelve, no, though 
a full Jury do not appear, ſo that the Try⸗ 
al is by ten of the principal Pannel, and 
two of the Tales, notwithſtanding Maynards _ part 
Opinion to the contrarp, and Cro. 3 part 587. _ 
The Sheriffs uſed co ſummon above twenty | 
four, ſcil. effrænatam multitudinem, but now — mac 
they are pzohibiced by Statute to ſummon 24. 

above twenty four, Weſtm. 2. cap. 38. „ 
Ik che Iſſue be co be tryed by two Coun⸗ In What eaſes U 
ties, i but one of one Connty appear, although —_—_— = 4 
a full Inqueſt appear of the other, yet this for default of 
ſhall remain foz default, becauſe they can Jurors. | 
not try that which is in another County. -- 
There ought to be fix of each County. And rwe Countles + * 
ſo ot one Inqueſt out of a Franchile, and ann 
ther out ok the Guildable, and ſo of tuwW 
Pannels returned in an Aſſiſe by ſeveral _ 5 
Wayliffs of Franchiſes to try one iſſue, aunun?d 
one Pannel makes default, the iſſue ſhall!l! 
not be tryed by che ather Pannel, foz the 
Jurozs in one Franchiſe cannot make the 
1 in another Franchiſe, Roll. tit. Try- 
al 673. | 


ry 


F 4 A 
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fe manner Ik the Jury be of two Counties, oz two 
— of ſwearing © Pannels of the Guildable and Franchife, 
2the Juror. &c, they ſhall be ſwozn interchangably firſt, 
A one of one, then another of the other. | 
[237 It the Jury — large until another dap 
n after they are wozn, and the Roll of the 
75 entry be not in Court, they may be ſwozn 
anew. Roll tit, Tryal 674. 
„where there To make ja Jury in a Writ of Right, 
, muſt be 16. which is called the Gzand Aſſiſe, there muff 
| | and24. in pe ſixteen, ſcil four Knights, and twelve 
Jury. others; the Jury in Atcaint , called the 
ao 26 Gzand Jury, muſt be twenty four. Finch 
| | 412. and 485 But if the iſſue be upon 
a matter out of} the point of the Attaint,' as 
upon a Plea of} non tenure, the Trpal ſhall 
be by twelve Juratores. 21 E. 3 10. 
There map be moze than ſixteen in a 
. Wric of Right; Rolls tit. Tryal 674. 
[tz Ne where wit- , When Pzocels uſedcobe made out againſt 
6 V neſſes jeyn the Witneſſes in Carta nominat. to joyn with 
with the the Jury in Trpal of the Deed, as was 
— 1 uſed befoze the Statute of 12 E. 3. c. 2. [his 
uncertain, Leſtibus] being then part of the Deen, then 
the number was uncertain, accozding as the 
number of Witnefſes were in the Deed: 
wherekoze no Attaint lap, if the Deed were 
Cannot prove affirmed, becauſe moze than twelve joyned 
a Negative, in the Uerdict. But otherwiſe if the Deed 
| was not found, becauſe Witneſſes cannot 
p2ove a Negative, F. N. B. 106. h. 1 Inſt. 6. 
2 Inſt. 130. &c. : 
Juror departs Ik twelve. are ſwozn, and one of them 
E — — 2 depart by conſent, another of the Wannel 
fone. 7 map be won, and joyn with the other ele- 
| ven in the Uerdic, 11 H.6. 13. A 
n 


* 
— 


— 


* 3 
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In Erro; upon a Judgment fn Cornwal, A Jury of fix. 

becauſe the Trpal was but by fix, adjudged 

that it was erroneous, though it was returns 

ed ſecundum conſuetudinem ibidem ante, 8c. 

fo ſuch cuſfoms are againſt Law, unleſs in 

Wales, which are permitted by Act of Par- 

liament. Cro. 1 part. 259. . 
Ik the Necozd bg pleaded in Ear of the per primer 2. 

Afſile, and the Parſp that pleads ſays, the . See 

ſame Tenements were put in view to the “7. 4 . 

fozmer Jurozs: If ſhe Plaintiff ſaith nient 

compriſe, this ſhall * tryed per primer Jurors | 

&auters. 13 H.4. 
Do if the Tenant caith that theſe Lands Gn 

are not the ſame Lands befoze recovered, this 

Hall be cryed per primer Jurors & auters. | 

22 Aſſiſe 16. and ſo in a Rediſſeiſin. / 
So in an Aſſiſe, if the Defendant plead "©: 

a Recovery per view de Jurors in another Aſ- 

liſe, this ſhall not be tryed by the Alliſe, but 

per primer Jurors. 13 H. 4. 10. 7 
And ik at the return ok the fozmer Jurors | Fe, 

and others, all the fozmer Jurors appear, the 

Arpal hall be by them only; but if any do 

not appear, thep ſhall be ſupplied by the 

others, 40 Aſſiſe 4. Y = 
In ſuch caſes where the Plaintiff is not 0 

to recover the Land, no? to defeat the foꝛmer 

Judgment, if nient compriſe be pleaved upon 

a Recovery pleaded, this may be cryed by 

other than the fozmer Jurors. 1 H. 6. 5. 5 
As in Treſpaſs foz Trees cut, the Defen- ? 

dant pleads that he recovered befoze in an 

Alliſe the lame Land where, &c. and cut, 

&c. the Plaintiff ſaysthis Land, where, dc. 

* not put in view, and ſo nient compriſe. 


This 
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; defeat the fozmer Judgment, noz recover 
. any thing but Damages. Note the diffe- 
; rence 1 H. 6. 5. Where the Zryal ſhall 
be per primer Jurors, and where by them and 
auters, and where only per auters, ſee Rolls 

tit. Tryal 593. | N 
+ This is where a Bapliff of a Tenant in 
Certificate of àn Allile pleadeth, &c. and loſeth by the Al⸗ 
Aſſiſe, what. file, and the Tenant himſelf hach a Releaſe 
| / 02 ſome other diſcharge to plead, then he map 
\ by this means have the Parties and firſt Ju- 
W rors to appear again, and if it be found, he 


vield double damages. Terms of Law. 


— 


c AP. VII. 


Who may be Jurors, who not; who 
exempted, and of their Quality and 
Sufficienc y. 


— 


T.e Jjurors muſt be O much koz their Number, next their 


Hun. 1 Quality is to be conſidered; and foz 
Lan. this the Writ infozms you who they ought 


to be, 1 Liberos, that is, Freemen, not Wil- 
lains oz Aliens; and that not only Free- 
men and not Bond; but alſo thoſe chat have 
ſuch freedom of mind that they ſand in⸗ 
different, without any Obligation of Aflini⸗ 
ty, Intereſt, oz any other Relation whats 


but by others, becauſe this Action doth not 


; that befoze recovered ſhall loſe the Land, and 


loever 


— 
3 


_ theſe ought to be, is wozthy to be known. | 
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ſoever, to either Party; ſometimes the woꝛd i 
Probos inſtead of Liberos is attributed to Forteſcue 


them; they are both good Epithetes fo z: *5* 


2 @ Juror, but I eſteem the frſt as molt g⸗ 
- nificant. 


Erroz of a Judgment in the Marſhalſea, ers 
the Venire facias being Probos & Legales, not againſt Leek. 
ſaying as the Regiſter ts, Liberos homines, 

&c. {ed non allocatur, but Judgment affirmed, | 
Keeble. 1 part, 563. | 

2. They ought to be Legales, not outlaws Legales. 

ed, noz ſuch as have loſt Liberam Legem , | 
oz become infamous, as Recreants, perſons! 
attainted of Felony, falſe Merdict, Conſpi⸗ 
racp, Perjury, Pꝛemunire oz Fozgery up- 

on the Statute of 5 Eliz. cap. 14. and not ups | 


on the Statute of 1 H. 5.3. Not ſuch ashave 6 
had Judgment to lole their Cars, ſtand on 


the Pillozy 02 Zumbzel, oz have been ſtig⸗ 
matized 02 bzanded, noz IJnfidels, neither 
can any ſuch be Mitneſſes. 1. Inſt. 6. 

3. Homines ; they ought to be Men (yet 5 Jury ot. 


there ſhall be a Jury of Women to try if me. 


a Woman be Enſeint, upon the Writ de 

ventre inſpiciendo.) But what kind of Men 

And fo2 this ſome Men are erempted from | 

ſerving in Juries, in reſpec of their Dig⸗ 

nity, as Barons, and all above them in 

Degree. Manp are exempted by the Crit/Excmprion " 

de non ponendis in Aſſiſis, F. N. B. 165. as; — 

aged perſons ſeventy years old, and many no are to 

others are exempted, as Clerks, Tenants. ye exempred 

in ancient Demeſne, Piniſters of the F0- from Jurics. 

reſt (out of the Fozeſt} Cozoners, Infants | 

under the age of fourteen years, —_—_ 
| 0 
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' of the Sheriff, ſick 'decrepit Pen, and ſuch 
as are exempted by the Kings Charter: yet 
in a Gzand Aﬀſiſe, Pream\ulation, Attaine, 
and ſome other ſpecial Caſes, ſuch Pen as 

are not exempted by reaſon of their Dige 
nitp ſhall be fozced to ſerve notwichſtand⸗ 

ing their Exemption in other Caſes. See 

| Daltons Dffice of Sheriffs, f. 121. 52 H. 3. 

cap. 14. 2 Inſt. 127, 130, 378, 447, and 

561. Counſellozs, Attoznies, Clerks, and 
bother Piniſters of the Kings Courts are not 
74 to ſerve on Juries; but J find one Jury 
KN b Jury of c- made af Attoznies of the Common Bench 
7 2 Sie, and Exchequer, in a Caſe bꝛougbt upon a 
ton, Juſtice, againſt Luce C. fo; calling of 

him Traytoꝛ in the pzeſence of the Trea⸗ 
ſurer and Barons of the Exchequer. And 
this Jurp of Attoznies gave the Juſtice 
one hundzed Marks Damages. 30 Aſſiſe 19. 
The Court frequently ozder a Jury of 
Merchants to try Perchants Atfairs. 
I .n hat caſes If the Charter dk exemption be, that he 
he; ſhall be hall not be put in Juratis Aſſiſis ſeu recogni- 


N 4} — V cionibus aliquibus, pet this ſhall not excuſe 
; in a Writ of wigh upon Trpal of the 
Gzand Alliſe, foz he comes not in in this 
Cale by ſuch Pꝛoceſs as in other Caſes , 
but is choſen by jthe Dath of the four Chi⸗ 
valiers, and now he is in a manner Judge in 
this Caſe. 39 . 3. 15. 
Peeither ſhall it exempt him in an At- 


ok Felonies, &. becauſe the Charter hath 
not this Clauſe, Licet tangat nos & hæredes 
noſtros. 42 Aſſ. 5. 

| At 


Bill in the Exchequer, by Sir Thomas Se- 


/ taint, no} in a Gzand Inqueſt, to -fnquire 


hid is, £3 O92 
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At the Niſi Prius the Bapliffs of a Mill Ar what time /* 
may ſhew a Charter, that to try Contracts, 22d how the + 
&c. within che Mill the Jnquedt ſhall be all be allowed. 
of Denizens without Fozeigners, and this 
thall be allowed, and che Fozeigners ſhall , 
be oufted, 29 Al. 15 | # 
99 may the XFurgeſſes, who are put up⸗ 
on a Jury out of the Bozough, if they 
have ſuch. a Charter. 30 A. 1. . 
If a Pan be Impannelled of an Ingueſt Anowed | 
and ſhew ſuch Chartey of Exemption of the without weſt. 
Tame King in whoſe fime he ſhews it, this 
ought to be allowed wichout Writ, 39 E. 3. 
. . 
The King may grant one oz two to be Y * 
diſcharged of Juries, but not the whole Counꝑ 
try, foz by this means there would be a 
failer of Juſtice ; but the Gzant ſhall not 
exempt anp from ſerving in the Kings 
Bench, without expꝛels Mozds. | 
The Jurozs ought to come in perſon and 
claim pz(viledge, the Sheriff cannot return 
it. | 3 
4. De vicinet. de C. It is not ſufficient 
that they dwell in the County, but they are 
to be of the neighbourhood, nay le plus pro- 
cheins to the place of the Fact, as by Artic. 
ſuper, cap. 9. it is appointed: they muſt be 
molt near, moſt ſuffcienc, and leaſt ſulpici⸗ 
ous, ib. as J ſhall ſhew hereafter, | | 
5. Quorum quilibet habeat quatuor libras Suffcleney of  - - 
terræ, tenement, vel reddit. per annum ad Jurors. —F& 
minus; This is their ſufficiency, where the | 
Debt oz Damages (oz both together, 1 Inſt. ; 
272.) amount to fozty Parks oz above. The 
ſufficiency of Juroꝛs in other Caſes of leſler 
moment 


Viſne. 
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moment, is Kill let to the diſcretion of the 
: Juſtices, Forteſcue, cap. 25. who (experience 
tells us) never require Jurozs under 4 l. 
per annum, , acco2ding to the Statute of 27 


Eliz. cap. 6. befoze which Pen of 40 s. per 
annum ſerved 3 but neither this no2 the Dta- 
tute of 35 H.5. extend to Juries in Cities, 
Towns Co2pozate, oz other patviledged pla⸗ 
ces, oz in the twelve Shires of Wales, ſo that 
there they ſhall be returned, as befoze they 


- Yawfully might have been; foz the Jurozs 


fufficiency in Attaints, ſee the Statutes 15 
H 6. 5. 18 fl. 6. 2. and 13 H. 8. 3 


4s to the Statute 35 H. 8. 6. The try 
al o2dained by that Statute, lpes only in 
fuch Aaions, which have their ozdinary try⸗ 
al by twelve Men, and not moze, and by 
 Wric of Nik prius, and this only in choſe 


Actions in which che Pꝛocels of _Venire fa- 
cias , Habeas Corpora and Diſtringas Ipes 
againſt the Juro2s, and in no other. Acti- 
ons, | : 

And although the Statute only mention 
the ZTryal of iſſues jopned in the Kings 
Courts, commonly holden at Weſtminſter, 
and if the Action be commenced. in any 
other Court, pez if the Jſſue be joyned in 
any of the Courts at Weſtminſter, it ſhall 
be tryed acco2ding to the ſaid Dtatutez and 
ſo if thole Courts are removed from Weſt- 
minſter, the iſſues joyned in them ſhall be 
tryed as the ſaid Statute directs, 

And the UWozds betwixt Party and Party, 


Hall only be intended of common, Perſons, 
and not betwirt the King and any other per⸗ 
fon, noz when the Ning joyns with any 


other 


j 
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other Perſon, in any Action which by his 
Releaſe o2 Pardon may be diſcharged befoze 
the Action bꝛought. ow 
In an Info2mation of Intruſton by the 
Queen, a Juroz was Challenged foz in- 
ſufficiency of Freehold, he had but to the Ma⸗ 
lue of 15 s. a Pear. It was adjudged that 
the Statutes H. 5. 27 Eliz. &c. extend only 
betwixt Party and Party, and not to the 
Queen, and ik he had any Freehold, it was 
ſufficient, but ſome Freehold he muſt have. 
_ Eliz. 38, 413. Sir Chriſtopher Blunts 
ale. 3 | | 
- Which is neceſſary to be known, in re⸗ 
ſpect of Tales de circumſtantibus, &c. Dee 
Williams his Readings upon this Statute 
lately. come out in Pzint; in which there 
are many ingenious fpeculations, but be- 
cauſe they da not come often in Pzactice , 


and the p2oject of this Tyeatiſe is only to 
contain Matters ufeſul foz Pzactiſers 3 that 
the Book may not ſell too big, J omic 
them, referring you to the Reading ic ſelf, 
Dee afterwards-in the Chapter of Challen⸗ 


ges. | / 
It is the general courſe of the Mozld 
to effeem Pen accozding to their Eſtates; 
+ Foz Quantum quiſque ſua nummorum fer- 
vat in arca Tantum habet & fidei: And fure 
2 am the makers of this Law had cauſe 
enough to do fo in this Cale; faz if Pen 
of leſs Eftates ſhould in Juries, ſuch 
fellews would only be ſhifted inco Inqueſts 
as had moze need to be relieved by the 
8 d. than diſcretion to fift. out the truth of 
the Fact: Tig hard t get an „ 
| ury 


ſooner bzibe and byals meaner Pen than 
theſe, Therefoze leſt poverty oz necellicy 
ſhould tempt, every Juror muſt have 4 l. per 
annum, as afozeſatp, of Free-hold out of 
Ancient Demeſne. And the Court map in 
Jurors of matters of great conſequence, direct a Ve- 
above 41. nire facias tos a Jury above 4 1. per annum, 
per annum. azyiece, but not inder. Cro. 2. part. 672. 
| Eut in ſuch Caſes (every one knows) the 
Court commonly ofders the Prothonotary to 
chule fo2ty eight, gut of the Shetiffs Book 
of Free-holders, of the moſt ſubſtantial Pen 
in the County, aud the Parties ſtrike out 
1 a-piece, then the Sheriff returns the 
| reff. 3 3 
| Jurors of 201. | Note, in fozmer times when Eſtates of 
U ſlal Hi ann. Inheritance were in few Pens Yands, ſuch 
as had 40s. per annum, were found ſufficient 
Mtten to ſerve on Juries. After Eſtates of Jn- 
heritance coming in greater meaſure to the 
' Uulgar, it was by the ſaid Statute 27 Eliz. 
cap. 6. made 4 l. per annum, and the ſame 
' reaſon improving in late times, it was 
thought conſiſting with the wildom ok a Par⸗ 
liaqament to raiſe it to 20 l. per annum. to the 
end Pens Eſtates might be trulked in the 
judgment ok moze knowing Judges of Fact, 
when they become litigious, and this was by 
an Act of 16 & 17 Car. 2. cap. 3. which being 
but a pꝛobationer, and to continne but fo: 
thee years, and from thence to the end of 
the nert Deſlion of Parliament, it is expi⸗ 
red; but foz that it may be revived, as A hum⸗ 
{bly judge it expedient, J have thought fit co 
E \ hint thus much concerning it. = 
\ Such 
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Such a Pan who bath Land, Rent, Of- 
fice oz other pzofit Apprendre, out of Anci- 
ent Demeſn, to the cleep yearly value of 4 1. 
of: which he may have] av Alliſe, he hath 
ſufficient Free-hold to he a Juror. Vide the 
laid Reading. Wherej vou may know what 
Eſtate is ſufficient tojmake a Man a Juror. 
See hic in the Chapteriof 8 3 | 

Eut now by the Statute 4 and 5 Will. and oF a lu l 
Mariæ, all Jurors (other than Strangere per , "T3 
medietat. linguæ) returned upon tryal of iſſues 
joyned in the Kings-Bench, Common-Plea 
92 Exchequer, o2 befoze Juffices of Aſſiſe oz; 

Nif prius, Oper and Terminer, Goal deli⸗ 
very, oz general Quarter Seſſions of the 
Peace, ſhall have in their own name oz in 
truſt within the ſame County 10 1. a Pear, 
above Repziſes, of Free-hold, oz Copy⸗ hold 
Land, oz in Ancient Demeln, oz in Rents! 
in Fee-fimple, Fee-tail, oz fo; their own oz 
ſome other perſons Life, and in Wales 61. a 
Pear. If any be returned of lefſer Eſtate, 
he may be diſcharged by Challenge, oz up⸗ 
on his own Oath; noz ſhall a Jurors Iſſues 
be ſaved but by ozder of Court, fo; reaſona⸗ 
ble cauſe pzoved upon Path. 22 Wa 

The Sheriff, Coroner, oz other Piniſter | 
returning any perſon of leſſer Eſtate, ſhall . 
fozfeit 5.1. to their Pajeſties, fo2 every pers | : 
ſon ſo returned. . 

They muft be ſummoned ſir vays befoze | 
the day ok their appearance, and none to take 
a Reward to excuſe a Jurors appearance, on 
pain to fozfeit 10 l. to their Pajeſties. | 

This Ac extends not to Cities, Tozoughs | 
and Towns Cozpozate, 

G Tales 


— 


2 


o 
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Tales Pen in England ſhall have 5 1. a 
Pear, in Wales 3 l. a Pear. 

No Fee oz Reward ſhall be taken by any 
perſons whatloever, upon the account of any 
Tales returned, upon pain of 10 l. The one 
Poiety to the Pꝛolecutoz, the other to their 
SPajeſties. | 

No Mrit de non ponendis in Aſſiſis & Ju- 


: ratis ſhall be granted, unleſs upon Oath that 


N 


Jurors muſt 
not be of affi- 
nity to the 


party. 


: the Auggeſtions are true. 


This Act to be in fozce foz three Years, 

m the firſt ok May, 1693. 

Et qui nec D. E. nc F. G. aliqua affinitate 
attingunt, the Law js very cautelous, in not 
leading men into Xe ptation 2 Therefoze, 
leſt Kindzed. and Aﬀinicy ſhould wzong the 
Conſcience to help q Friend, our Jurors muſt 
not be related to ang of the Parties; and fo 
this reaſon liken e the Statutes pꝛovide 
that no Pan of Lap ſhall ride Judge of A(+ 
{iſe 02 Goal delivery ſin his own Country, 8 
R. 2. 2. 33 H. 8. ap 24. Pet the contrary 
hereof is often Dd ne by a non obſtante; but 
how conſiſtent wit integrity o pꝛudence, 
they know. beſt. who pꝛocure it to be done. 
But becauſe moſt ſhings concerning the qua⸗ 
lity and'ſafficiency of Jurors, will come moze 
poperlp under the Title Challenge, J will 
refer vou thithei and firſt, obſerve moze 
2 „De g quo vicinet. the Juy ought 
to come. 
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CAP. vil. J 


: Concerning the viſae, fre what place 
the Jury ſhall come, Gc. 


+ Icinetum is derived of this Wozd Vid- vine. & & // 
nus, and ſignifieth Neigghboy-hood, oz D 
i n near at hand, oz a Reighboz place, 
where the Nueſtion about the Fact is moved. 
And the moſt general Rule (faith Coke, x 
Inſt. 125.) is, That every Trpal ſhall be 
out of that Town, Pariſh oz Mamblet, oz 
place known out of the Town, -&c. wit hin 
the Reco2d, wit hin which the matter of Fact 
iſſuable is alledged, which is mo certain 
and neareſt thereunto, the Inhabitants where⸗ 
ok map have che better and moze certain 
knowledge of the Fact, , 

And ik a thing be alledged in D. the Ve- 
nue muſt not be of D. butſ de vieineto de D. foʒ 
otherwiſe the Neighbozhpod would be exclu⸗ 
ped; Rolls tit. Tryal 62 f. 

And ik the Fact be alledged in quadam 
platea vocat. Kingſtreet in parochia ſanctæ Mar- 
garetæ in Civitate Weſtm. in Com, Midd. 
In this Cale the Viſne cannot come out cis 
Platea, becauſe it is neither Town, Pariſh, 
Pamlet, noz place out of the Neighbozhod, 

whereof a Jury may come by Law 3 but in 
this Caſe it ſhall not come out ok Weſtmin- 
ſter but out of the Pariſh of Dt, Margaret, .- 
becauſe that is the moſt certain. But therein 
allo it is to be noted, that if it had been al⸗ 

G 2 ledged 
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ledged in Kingſtreet, in the Pariſh of St. Mar- 
garet in the County of Middleſex, then ſhould 
it have come out ok Kingſtreet; fo; then 
Gould Kingſtreet have been eſteemed in Law 
a Town: Foz whenſoever a, place is al- 
ledged generally .in Pleading -( without 


ſome addition to declare the contrary, as 


in this Caſe it is) it ſhall be taken foz a 
Town. 0 55 
And albeit Parochia generally alledged, is 
a place incertain, and may (as we ſee by ex⸗ 
perience) include divers Towns; pet if a 
matter be alledged in Parochia, it ſhall be 


intended in Law, that it containeth no moze 


\ 


* 


£ 9 
* 
* * 
: # 
7 


9 
ſ 


Towns than one, unleſs che Party do ſhew 
the contrary, Eut when a Pariſch is alledg- 


ed within a City, there without queſtion | 
the Viſne ſhall come out of the Pariſh, ko: 


that is moze certain than the City. 


f-, Ik a matter be pleaped done apud Brad- 


ford in Forfeild in Parqchia de Belbroughton, 
the Venue ſhall be of Bglbroughton, and not 
of Bradford, foz Belbroughton ſhall be intend- 


therefoze Bradford ſhall not be intended to be 
a Town. Roll tit. Trya 619, 
The Venue hall ever be of the moſt certain 


place. 


In 'a Quo Warranto fo; uſing a Warren 
in D. ik the Defendant ſap the Ville D. is 
pvrcel of the Panoz of S. and pꝛeſcribes to 
have a Warren within the ſaid. Panoz and 
Demeſnes thereof, the Venire facias ſhall be 


ok che Panoꝛ, :foz che Panoz by intendment, 


is moze large than the Mill. If che Viſne be 


de 


pk the Marſhals Court, that he Arreſted him, | 
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de D. and S. and the Venire facias be de D. S. | 
and V. this is not good, becauſe ic is coo 
large. If apud Burgum de Plimouth, the Ve- 2 
nue may be de Plimouth generally, If apud | | 
Villam de Cambridge in Warda Fori, and the i. 
Venire facias is de Villa & Warda prædict, 
this is helpt by the Statute of Jeotails. 
Ak che place be out of a Town, the Ve- 
nue ſhall not be of the next Town, but 
from. the place ic ſelf, but the Sheriff ought 4 
to return the Jury, de plus prochein Vill. „„ 
In Ejecment of Land in Foreſta de Ke- / {44 5 


vennon in Com. the] Venuę map be de vi 
neto Foreſtæ, fo; this ſis a place known, and 
by intendment, - becauſe the Defendanc hath 
not pleaded in abatemgnt, thts is out of any 
Partſh oz Uill, 3 
An inferioy Courts wichin Bozoughs, the /-7-/ 
Venire facias is Quod Vehire facias 12. liberos * 
Burgenſes Burgi & Parothiæ de B. althougg ? 
there may be twelve Wurgeſles which are 
not Inhabitants, Rolls gt. Tryal 622. &c. 
The Venue ſhall follow the Iſſue. Vide 


ttery in London, if the b þ 


ca. f 
In Treſpaſs and 
Defendant jultifie in Midd, by Pzocels o 


and becauſe che Plaipciff would not go wich 
him, he beat him, &c. Abſque hoc that he 
is guilty in London yel alibi, out of the Jus 
riſdiction of the Court To which the Plains 
tiff replies, and ackſowledges the Arreſt , 
but ſays, that he beit him at London, de 
injuria ſua propria abſqhe tali cauſa, and iſſue 
upon this, This ſal. be. cryed in London, 
and the Wozds abſque tali cauſa, are void, 
G 3 the 


de Corpore 
Comitatus. 
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De Corpore 
Com. 


this is awarded de C 
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the iſſue being joyn upon a place certain, 
ſcil. London, affirmety in a Writ of Erroz. 
Rolls ib. 624. But the Court ſaid, that 
he might have demurrkd upon this Plea, 

If a Treſpaſs be falledged in D. and nul tiel 
Ville is pleaded, the Jury ſhall come de Cor- 
. pore Comitatus. Mut if it be alledged in S. 
and D. and nul tid Ville de D. ts l 5 
the Jury ſhall comp out de vicineto de S. fog 
that is the moze certain. So if a matter be 
alledged within a Wanoz, the Jury ſhall come 
de vicineto Manerii.] Put if the Pano? be al- 
ledged within a Tdwn, it ſhall come out of 


20 the Town, becaul that is moſt certain, fo2 


the Panoz may. extend info divers Towns. 
And all theſe pointß were reſolved by all che 
Judges of England, upon Conference be- 
tween them, in the Caſe of John Arundel 
= Indicted foz 1 e Death of William Par- 
cr 

Where there my be a ſpecial Viſne , the 
Trpal thatl never} be de Corpore Comitatus. 
Leon. 1 part. 109. 

Ik a Venire facias| ought to be of one oz 
moze Vills in certain, in a County, and 
pore Comitatus, This 
ſeems to be aided by|the Statute of 21 Jac. 
of Jeofailes, foꝛ this comes from the Vills 
from whence tt ought to come, and from 
others, in as much as it comes de Cor- 
pore Comitatus. Rolls tit. Tryal 618. And 
many other Caſes *concerning this mat- 


j 


But in Ejectme t of Land, called S. and 
no place is named where the Land lpes, 
and a Venire is awarded de Corpore 56 

* this 


Tryals per Pais. "—— 


this is erroneous, ayd too large, becauſe- 
there is a place certais where the Land Ives, 
and pet is not named in the Nar. ag it ought 
to be, Hob. 117. AOL 
But if the Iſſue be t ken upon a Title oe 7447 5. 
Dignity, as whether Chivaler 02 not, this 
map come de Corpore Cymitatus, becauſe that | . 
- the lieu lou, &c. is not material. ib. | — 
Ik A. by the Hume ok A. of the Coun⸗ | 1 
ty of Hampſhire; hing a Scire facias upon a2 
Recogniſance in Chancery in the Count | 
of Midd. againſt B. And the Defendanc plead 
that the Plainciff ig Outlawed by the Name 
of A. of the County of Cheſter, to which the 
Plaintiff replies, thit he is nat una & cadem 
perſona, this may jbe by the Body of the 
Councy of Midd. whpre the Writ is _ 
101 
In a Quare Impedit foz he Church de ulcl. { 
bee, and the Defendant pleads that there is-- 
no ſuch Church, the Vepue ſhall not come 
de Corpore Comitatus, bug de vicineto de Uſel- 
bee, foz this is a place known, and it is in- 
tended the Church of Uſelbee is within the wild. | 
Ville of Uſetbee Hob. 3 25. 2” 2. 
In a Pꝛohibition if the Parties be at Il⸗ j b74- Es. 
ſue upon a Cufforg de non decimando of +  .- \ 
Wood in the Mild ok Suſſex, the Venire fa- * 
cias ſhall be de Corpare Comitatus , fo2 the 
Wild is not ſuc — lace , whereof che 
Court may habe nce to be ſuffici- 
ent to have a Jury — come from this, fo2 
the Wild is a Wogd by intendment. Hob. Reir Tryed 
348. | where the 
In a real Action where the Demandant — 1 þ +53] 
demands Lands in a County, as 9 
4 is 
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bis Father, and allepges his Firth in ano- 
ther County, if it be penyed that he is Peir, 
it ſhall not be Zryed where the Birth is als 


i, the Law pꝛelumes i chall be beſt known 
| J 4 who is Heir. But ii the Defendant make 
% Ep himſelf Meir to a 


F ro. z part. ſurer and moze certain five, and the Pother | 
| 818. Cro. is certain, when perlaps the Father is in⸗ 
2 Part: 303. certain). and therefo2 there it ſhall be tryed 
| where the Birth is Wledged, becauſe they 
—_— have moze certain conuſance, than where the 

*,_..- Land Iyeth, 
And lo it is where Baſtardy is alledged, 


| Nor comeſit the Trpal hall be in like run Mutatis mu- 
where the tandis. 


9 


Ind lies. If a Pan plead che} kings Letters Pa- 
N 6 tents, and the other parth plead non conceſ- 
— fat, it ſhall not be tryed here the Letters 
bear date, foz they cann t be denyed, but 

Viſue. where the Land lyeth. 


Every Tryal muſt come out of the Neigh- 

. . | 125. F. ; bozhood of a Caſtle, Panoz, Town oꝛ Mam⸗ 

Let, oz place known out of a Caſtle, Panoz, 

Vie, Of Town oz Hamlet, as ſome Fozeſt, and the 
what places. Iſke, as befoze, 

. Venire facias map be of a Fozeft, Burgo, 

7 | { Caſtro, Warda, Parco, &c. but not of à Leec, 

BY./\ Baliva, Market, Walk, 8c. nog de lieu co- 

| nus, without -alledging this to be out of a 

Mill oz Pariſh. Sidertin 326. But after 


— — the Uerdia helped by the new Statute 16, 17Car, 


2. cap. 8. 
IM + Every Plea concerning the perſon, Plain- | 


14 N kay. , | tiff, &cc. ſhall be tryed where the Writ is 
WEIR. 2055 , bzought, | 
4 wuben 


* 


Tryals per Pais. | 39 


When the matter alleged extendeth into 84 4,126; 6. 
a place at the Common Law, and a place 


within a Franchiſe, it ſhall be tryed at the 4 
Common Law. 7 1 
Patters done beyond Sea may be tryed in 4 / 
England, and therefoze a Bond made beyond 1 
Dea may be alledged to be made in any place Natters done 
in England, if it bear date in no place; but beyond Sea, 
ik there be a place, as at Burdeaux in France, how rryable 
then it ſhall be alledged to be made in quodam — 
loco vocat. Burdeaux in France, in Iſlington in © 1%: 
the County of Middleſex, and from thente 
thall come the Jury, 1 Inft. 261. Lach. 4. and 'Keeble 2 part. 
5. Do if the Tenant plead that the Deman-; 315. 
dant is an Alien, bozn under the Dbedience 
of the French King, and out of the Legiance 
of the King of England; the Demandant Allen. 
map reply, that he was Eoꝛn at ſuch a place 
in England, within the Kings Legtance, and 
hereupon a Jury of twelve Pen ſhall be | 
charged, and ik they have ſufficient Evidence | 
that he was Bozn in France, oz in any other |; 
place out of the Realm, then ſhall they finn 
that he was Bozn out of the Kings Legiance, | 
And if they have ſufficient Evidence that he 
was 1Bozn in England, 02 Ireland, 02 Guern- : 
ſey oz Jerſey, o; elſewhere within the Kings 
Obedience, they ſhall find that he, was Ban 
within the Rings Legiance. And this bath 
ever been the pleading and manner of Tryal ; 
in that Caſe. So of other things done be⸗ — "x 
pond Sea, the adverſe Party may alledge nd Ses. 
them to be done at ſuch a place in England, 
- from whence the Jury ſhall come, and in à Lib. 7. 26. 
' ſpecial Uerdic, they may find the things von 
beyoud Sea. Ib. Lib. 7. 26. FE * 
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Part without Oo when part of the kc is done in England, 
\. rheReaim, and part aut of the Reglm, that part that is 
wien lu. to be perfozmed out ok the Realm, ik Illue 
| be taken thereupon, fflall be tryed here by 
twelve Pen, and they pall come out of the 
place where the Writ Action is bꝛought. 
Ib. Lib. 6. 48. | 
Full age tryed Crro2; fog. that Judgment was given bp. 
| 92 2 default againſt the Dekendant, being an In⸗ 
| Land lies. - fant, Illue was taken that he was of full 
0 Me a) * * Age, And Godfrey move , whether che 
x. Trpal ſhould be in Norfolk where the Land 
was, oz in Middleſex, where the Aion. 
was bzought, And the Court held, that it 
ſhould be tryed in the Countp where the 
Land lap; and Tantield ſaid, it was ſo 
adjudged. in the Kings Bench , between, 
Throgmorton and Burfind. Cro. 3. part. 
818. 
where the Queſtions ok Title of Land (except by 
Land doth ſpecial Ozder of the Judges in ſome Caſes) 
ye. are to be tryed in the County where the 
Land lies, foz the Law is, that all real and 
mixt Attions, as Waſt, Ejectment, &c. mult 
be bzought in the County where the Land 
> nag is. But Debt, Detinue, Account, Actions 
125 of the Cale, Battery, &c. are in their 
own nature cranſitozy, and yet they ought to 
be laid and tryed in their pzoper County, 
where the Fact was done, unleſs-the Court 
o2der the contrary, foz ſome ſpecial Reaſons; 
and if they are latd out of the oper County, 
dayly pꝛactice tells us the Court may alter 
the Venue, upon Aae of the true Plate 
of rhe Fact. 


All 


Tryals per Pais. 91 


| All Criminal matters are to be tryed Criminal mat- 
| where the offence is committed. ters. 1 
| If the Venue ariſe in wo Counties, the ,This is called 792 
Jury upon two Venire faqias ſhall come fromſa Joynder of . L< 
both, fix out of one Counſp, and ſix from the — Yd 

| other, Cro. 3. part. 646 But by conſent} jury out of 
of Parties, entred upon Kecozd, it may ' be\rwo Counties. 
by five out of one, and ſe 


zen from the other, 

as appears, Cro 3. part.) 47 1. where in Re- 

plevin, the Defendant gvows foz Damage Bur out of 

feeſant, the Plaintiff by hig Replication, claims wore than 

| common by Pꝛeſeription in loco quo, &c. be- o 2 

ing Broadway in the Gounty of Worceltes,/\* 3999 

appurtenant to his Panoz of D. in the 

| County of Gloucefter, ad illue thereupon , 
and two Venire facias awarded to the Dheriffs 
of the ſeveral Counties} and now ſeven off 

the County of Worceſter appeared, and five of 
Glouceſter. And althoughthere ought to have 

been fir ſwozn of each County, to try that 

| tffue, as appears 49 Ed. 3. 1. 31 Hl. 8. 46. 

pet by the aſſent of Paxcies, thoſe twelve | 

| who aupeared, by advice of all che Juſtices, ; 

{ Were [wozn, and tryed the iſſue. And it N 

| commanded that this Alſent ſhould be encred | 

upon Recozd 3 foz otherwiſe it would be a [ 


ſtrange Pꝛetedent. | 
on in Confinio Comi- Frogs: 
e be, whether he had 15 


* 


— — 


In Aſſiſe of Co 
tatus, and the ill. 
Common by pꝛelciption in Land in one 
County, appendantſ to a Panoz in ano — 
County , this ſhall \be eryed by both 
ties. | 
The ſame Law ſis in Treſpaſs b2oughe 71 
in one County (which cannot be in con- 
timo) upon ſuch al iſſue, the Tryal hall | 
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£ Covenant in 
P. to ſell at R. 
tryed at P. 


Tryals per pais. 


See Rolls tit. Tryal 599. & c. Many Cales 


— 


ties. 


tp and chaſing in 
guiltp, the Trpal 


where the Jury (hal 


s per ambideux 075 49 E. 3. 20. 
l 


1. |, Ju an Action upqn the Statute of Marle- 
bridge, fo2 taking $ Diſtrels in one Coun- 
other County; upon not 
Il be only by the Coun⸗ 


ep where the chaſing is, foz this is all the 
caſe of the Action, 4 H. 6. 4. 


Rolls ib. 602. 


the Parket there, 


In Eſcape upon Arreſt in one County, 
and an Eſcape in anggher County, upon 
not guilty this ſhall bel tryed, where the Eſ⸗ 
cape is laid, foz the Adi 


n is upon the Eſcape. 


In an Ag ion of Trover, apud Paxton in 
Com. Hunt. the Defendant pleads a Targain 
and Sale, apud Royſton in Com. Hertford, in 


whereby he after converts 


ed them, apud P. in Com. Hunt. The Plaint⸗ 
tiff ſaith, that he was poſſeſſed of thoſe Gods, 
apud P. in Com. Hunt. and that J. S. there 


ſtole them from 
twixt him and the 
H. he ſold them 


him, and by Covenant be- 
Defendant, at P. in Com. 
to the Defendant, as he 


bach pleaded: The Jſſue was upon the 
Hale made by Covenant, &c. And it was 
tryed in the County of Hunt. and found 


foz the Plaintiff. 


And it was moved to be 


a miſ-tryal ; fo2 it ought to have been bp a 
Jury of the County of Hertford, oz at leaſt⸗ 
wiſe by a Jury of both Counties: but it 
was adfudged to be well tryed becauſe the 


Sale is confeſſed, 


and the Jflue is upon the 


Covenant alledged in Hertford, Cro. 3. part. 


A1. 


In 


come from two Conns 


Tryals per Pais. 


In Debt upon a Bond in London, the Des ug 3 by S 3 


fendant pleaded an Uſurious Contract in the 14. in ano- 
County of Warwick, the Plaintiff replyed, ther — 
that the Bond was made upon good confide- 

ration, Abſque hoc, that it was made fo2 ſuch 

Uſurious Contrad : the Trpal ſhall be in 4 Dares hel 
the County of Warwick foz-the Bond is be tryed 

© confeſſed, and the Uſury in Warwick is only there, not 
in queſtion; ſo if the iſſue be whether the where the 
Deed were made by Dures, the Trpal ſhall —— 
be where the Dures, and not where the 


Deed is ſuppoled to by made, Cro. rt. 
195. < ph ri hes 

"Where Iſſue is taken upon a lurrender, Surrender 
it ſhall be cryed where it was alledged to : 
be done, and not where the Panoz is, of 
which the Copy-hold is holden, . ib. f. 266. 
Br. tit. Viſne 114. Y 

In an Aſſumpſit laid at London, in Warda war or Hun- ee. 

0/15 


de Cheap, the Venire was De Parochia de Ar- dred, no / 
cabus in Warda de Cheap, hereas no Pariſh —_— 
was mentioned befoze in the Count, and ads 
judged that the Venice wis ill laid in the 
Count, fo2 a Venire facias may be of a Town, 
Pariſh, Pano2, oz other place known, but 
not of a Hundred 03-Ward, ib. and ſo it is 
adjudged, ib. Cro. 1 part. 155. foz the Ward 
in a City, is but as the Hundred in a County. 
The Pariſh in London is in lieu of a Mill 
and the Ward of a Hundred! Roll. tit. Tryal 
620, 621, 622. vide hic apres. 

Mhere the Viine is laid to be at a City, City i . 
in an Action brought in a ſuperioz Court, oz 1 - N / * 7 
within the City, though it be both a City XC 
and County, the Venize facias may be de vici- 
net. 8 Lach, 258. Thongh it — 

een 
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Rolls 622, 
623, 


So in all infe- 
rior Courts. 
Stiles 2. 
March 125. 


London. 


City. 


Hundred, 


this is not good. ib. 619 


Tryals per Pais. 


been held not good, but that the Venire facias 


mult be de Civitate, leaving out Vicinet. ag 
you may read in Scamf. 155. But now the 
Caſe in Cro. 2 part. 308. and Bulſtr. 1 part, 
129. ſay, that all Venire facias's are awarded 
de vicinet. Civitatis, Which is intended as well 
de Civitate it ſelf, as de vicinet. infra Juriſdicti- 
onem of the City. And fo it is, de vicinet. 
Civitatis, 03 de vicinet. 02 de Civitate Goven- 
try, Eborum, Norwich, Sarum, Briftow, Ex- 
on, and all- other Cities which are Counties 
in themſelves. In all places beſides London, 
no mention is made of the Pariſh oz Ward, 
Ib. 493. But in London the Pariſh and Ward 
is mentioned. And therekoze it was adjuvgd- 
ed, Cro; 2 part. 150. What it was not good 
to alledge any thing done in London general⸗ 
Iy; but it muſt be in what Poriſh from which 
a Venire may be; but where a thing is laid 


in a Citp, in alta Warda there, and the Venire 


facias is from the City only, it is well, be- 
cauſe it ſhall be intended there be no moze 
W ie ue tbe Kan t Tapon thy 

n an Acton agarni the Hundred upon che 
Statute ok Winton, 8c. upon the Roll che 


. Venite facias is awarded of Bradley, quod eſt 


proximum Hundredum, and the Venire facias 


is generally of Bradley. This is well, be- 


cauſe by the Roll it appears that Bradley and 
the Hundred were all one, Roll. tit Tryal 


done, apud Briſtol, -viz. 
in Warda Sante Mariæ ih Warda de Ratliff, 
and the Venire facias is de Warda de Ratliff, 


But 


— - 


Tryals per Pais. 
But ik it be aKledged in a Ward in the 


City ok Briſtol, &ci the Venue ſhall be of the {- 
Ward, not de Civikte. — _: 1 a= 
A Venire facias was awarded ftom T. and Ward. ad * 1 
J\ 5 


* 


not de vicinet de T. and foz this cauſe refol- 
ved to be ill, and nor amendable. Cro. 2. 
part. 399. Bro. tit. Ven. fac. 8. bo 
A the Illue be, Si rex conceſſit per literas De vicinet. Hr, 
patentes, The Trpal ſhall be, as hath been left out, We /1 
ſaiv, where the Land lies, aud not where 
the Patent was made, becauſe the Patent is 
of Recozd » and if it be traverſed, it ſhall 
be cryev bp the Reco2d, and therefoze the where the 


Iſſue being upon non conceſſit, the Ilſue Land lies. 
is not upon the Patent; but where the Illue 


is upon non conceſſit, d2 non ditmiſit, dk a 


thing whieh paſſech by Düd, the Tryit 


ſhall be where rhe Gzant oz Demiſe is ats 
ledged: but of a Feoffment, oz Leaſe foz 
Life pleaded, he Jſfue being non Feoffavit, 
5 non dimiſit, Livery sunt to be made, 
and therekoze the Trpal tall de where. 
the Lans lies. Cro. 4 part. 376. 3 patt 
269. Seit 273 7 de 

Where the O ffence is laid in the Count nere the 


to be in dfis -County, and che Juſtification Action is laid 
in andther County, and the Plaineiff replies, in one Counf g i. 
deinjutfa fig propria, c. The Viſhe shall W., and the , 
be where the Julfification is alledged ; ag, ſUfication” | 
Ackidn upon the ' Caſe, fo} woꝛds ſitppofed be where the 

to be ſpoken at Bridge-North, in the Couns Juſtification 

ty of Salop, the Defenvant plends , that he“ 

ſpake them as a Wicneſs upon his Dath, 

upon an Jfſz;e eryed at Chard in the County 

of Somerſet. The Plaintiff replies, de fon 
| — 8 tort 
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Tryals per Pais. 
| tort demeſne, &c. And thereupon it was 
2 by a Venire facias of Bridg-North, and 

Erroꝛ t — aſligned, becauſe it ought to 
have ben by a Viſne of Chard, where the 
Juſtification aroſe, and it was held clearly co 
be a miſ-tryal, and not aided by the Sta- 
tute of Jeofailes, wherefoze the Judgment 

s reverſed, Cro. 3 part. 468, 261, $70. 

More 410. 

Replevin, taking two Pozſes at ſuch a place 
in Denford in Com: Northampton, the De⸗ 
fendant makes Coniſans as/ Bapliff to the 
103d Mountague of his. Manoz of S. which 
Pano2 is holden of the Yonour of Glouceſter, 
and chat the place in which, &c. is within 
the laid Honour, and alledges a Cuſtom with⸗ 
in the ſaid Yonour, on which Cuſtom the 
parties were at Iſſue, and the Venire facias 
was from Denford the place of taking, 

which was moved after Uerdict, fog that 
the Venue was not ſo large as the Iſſue, which 
was the Yonour, and of this Opinion was 
the whole Court of C. B. Paſch. 13 Car. 2. 
Hull. verſ. Benning. 

But the great Nueſtion was, whence the 
Venue ſhould ariſe in this Caſe, and by Bridg- 
man Chief Juftice, and Juſtice Hide, in no 
Caſe can a Venue ariſe from an Yonour 3 and 
the Chief Juſtice ſaid, he had cauſed the Pro- 
| thonotaries to ſearch foꝛ Pzecedents, and they 
could not find that ever a Venue did aciſe from 
an Yonour, which is but a bundle of ſervices, 
and an incozpozeal thing, from which no Ve- 
nue can come, and pet an Honour map have 


Demelns, as the Bonours of Grafton aud 


Hampton have, but Glouceſter not. ; 
R Chief 


\ 
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Chief Juffice, and Juftice Hide, ſ@med : 


that the Venue ſhould be de Corpore Comitat. 
Hoh. 266. 249. But when the Court was 

aͤkter moved foz their Opinion, they bad 
them take a Venire facias at their peril, and 
would give no. Opinion. | 

An Action of Debt was brought on a 
Bond to perfozm Covenants in an Inden⸗ 
ture, whereby the Defendant had granted 
to the Plaintiff a walk called Shrob-walk, in 
the Fozeſt of ----s in Com. Northampton, 


and Covenanted foz -peaceable enjoyment, | 


6c. and he was ouſted per Earl of Northamp- 
ton, who had right, on a which: Right Illue 
was joyned, and the Venire facias . from 
Shrob-walk. 

Per Cur. Its not good, foz it appears by 
the Recozd that Shiob-walk is not a Uill 2 
but if the Obligation had been laid to be made 
at Shrob- walk, the Venue ſhould ariſe from 
thence, as a Uill, Inter Stirt and Bales, Paſch. 
19 Car. 2. B. R. 
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** 


The Venue ſhall follow and be acco2ding out of whar 


to the Illu. 
, As foz woꝛds in /arwickſhire, Thou art 
Iron: 


juſtifies and lays, th Plainciff ſtole the Jron 
in Leiceſterſhire, and . it into Warwick- 


County. 


7 


The Defendant 74e bc as ( 


& poſtea. 


cali cauſa refers, foz the 1wozds are acknow⸗ 


ledged. See Rolls tit. _ 598. * 


When 


98 Tryals per Pais. 
When part of the matter to be inquired 
of, is in one County 02 place, and part in 
another, the Zryal ſhall be there where the 

| | beſt Conuſance of the matter may be. 
| ph From the As in an Action} upon the Cale; the 
ki 0 4 place beſt Plaintiff declares that the Defendant took 
1 — the Bozſe'of A. at B. and ſold him at D. to 
the Plaintiff as his pꝛoper Mozſe, and after- 
. wards A. re⸗tookſthe Pole. Af the De- 
kendanc - plead thut the p2operty was in him 
at the Sale, upon which Iſſue is joyned-2 
The Venue thall Fe de S. where the taking 
is ſuppoſed, kfoz there the pzoperty map be 
beft known : which is only in queſtion. 42 

Aſſ. 8. Wee ſeveral} Caſes in Rolls ib. 603. 
under this Mead. 5 
„ Where the Ik the Allue be whether L. did ride from 
'* / /* Countles can- London te York, aþd from York to London 
not /n. five time in fir vayg, this may be tryed by 
London only, althqugh part of the matter 
to be inquired of ws done in each County. 
.. In an Action of Battery in London, if the 
Defendant juſtiſies it defence of his poſſeſ- 
fon in D. in Eſſex, apd:the Plaintiff ſays, 
de ſon tort demeſn ſans gel cãnſe, this ought 
to be crped by both Cqunties if they might 
joyn, becauſe he may be found guilty at 
another day, and therefp:e becauſe they may 

not jopn, this may be tyyed in Eſſex. 

Of Ales in Confinio Com. @w& 1 Inſt. 


=, A 2 5 
| 6 bl In Caſe foꝛ Moꝛzds ip one County, if the 
T7! Defendanc juTifie in another County, and 


the Plaincif reply de fon tart demeſn, cc : 
although the Counties opght to jopn, if they 
could, and the Juſtificktion is pzincipally 

. pul 


the Counties cannot 
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put in Illue, pet the Trpal may be in either 
County at the Election of the Plainciff, 


In Ejectment in London, upon a Leaſe Rolls tit. Try-{ | 5 


made there of Land in Midd. if the Defen- al 620. 
danc plead not Guilty} this may be tryedin 
London, becauſe the Cyunties cannot joyn, 1 
although: the Jury ought to enquire of che 1070 We 
Cjectment in Midd. an Judgment affirmed ty. 49 £.3.20. 
in a Writ ok Erroz. Se Rolls tit. Tryal 


a3, © 
Two Counties may joyn although they A2 
be not neareſt, nap, though twenty Coun⸗ 
ties be between them. Finch French. 59. 


1 Inſt. 154. | 4 
Et if it be of a Leaſe at Ickford of Land HE . L 


in Bury in Suffolk, the Venue mult be of Bury, 
not of Ickford. 6 19. 
It the Iſſue be taken upon .the name oz 


condition ok the perſoh, chis ſhall be tryed Wirf. te{ ; . 


in the County where thy Writ is bzought , brought, 
21 E. 4.8, foz this may be well known 
there, Rolls ib. 615 3 
Where the Iſtue\i is to be eryed upon a 
point which ſhall be txyed by two Counties, 
and one cannot jopn with the other, this 
ſhall be tryed where 15 Wric is brought. 


21 E. 4. 8. But fo? this, ſee befoze where 
n. by 
ainff J. S. of D. Where in o- 


In Debt in London, 
in Eſſex, if the Defend 


than where 
— at S. in Eſſex, at the * of purcha- * ihe Wric bs 


the Wric, and not} at D. this thall brought. 
be tryed in Eſſex, and not. where the Writ 
is h2oughc, fo: none can know where he 
wee fo well as the Count of Effex. 12 H. 
— Þ 2 Vide 


London cannot 


t ſaith that he ther County ; 
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Vide many Caſes in Rolls ib. 605. &- © 

about this matter. | 

| | In an Action of the Caſe againſt a She- 
„ 4. wherethe riff, upon an Eſcape in London, and the Ars 
6 |Beſeape was, reſt laid to be in Southampton ; adjuged, that 
p oe tbe Vine ſhall be where the Eſcape was, 
Arreſt wa. becauſe that is che round of the Acton, 


and not where the Afreſt was. Cro 3 part. 


| \ 1 N In an Adiion of the Caſe foz Deceit, 

| f 3 / Elcape. oz upon an Eſcape, the Court will not change | 
—_ [the Viſne out of the County where the Plains | 
. ſuppoles the thing to be done. Siderfin 


1. No? in a Scandalum Ma natum, upon the 

— to mon Afﬀidavit. ib. 1 355 r | 
Laformations. | No in Actions upon Penal Statutes, fo 
| they muſt be bzought in their pzoper Coun- |. 


tp. ib. 287. 
Two Coun- |' o where the cauſe of Action is in two 
des. Counties, and the Plaintiff laid his Action | 


in ne ok them. ib. 405. 
Ik the Plaintiff will be bound to give no 

. Evidence but what ariſes in the County 
where he lays his Action, the Court will | 
not change the Venue, upon the common 
Atfidavit. 5 442. 

N Countelloz at Law, his Venue ſhall not 
be altered, becauſe of his attendance at the 

= Court. Modern Rep. 84. 

n In Debt 3 an Obligation, papment 
E f 6 ö "as. pleaded, apud um manſionalem Re- 
ctoriæ de Much- Hadam, and the Venire facias 

was de vicineto de uch-Hadam, where it 

+ ought to have been de vicinet. Rectoriæ de 

| Much- Hadam 3 but it 8 adjudged good, — 
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, . cauſe Much-Hadam iß here intended a Mill. 
3 Cro.804. Bo you ſiſe that where a thing is 7 
 . alledged to be done fat the Capital Youſe *, f gore. 
of D. there the Venize ſhall be of D. foz that 1 
is intended to be all ine with the Mill. Eut caſtle. ble. 
where it is at the Caſtle of Hertford, &c. 
there the Venire fpcias ſhall not be de vicineto Hig tit. eryal 
de. Hertford , but le Caſtro de Hertford, foz $21. | 
Caſtrum Hertford Is intended a diftind place | | 
by it ſelf; and ſo bf all Caſtles, Cro. 2 part. 
239. More 862. 
| # A Venire facias may awarded of a Caſtle, | 
Rolls 6183. & 
Where the Iſſue}is not parcel of the 
| Panoz of D. oz the fuſtom of a Panoz is Manor. „* 
in queſtion, the Verire ought to be of the [a 


E the Panoz be laid ta be in a Utll, the Ve- 
ire facias may be of jthe Panoz in the Uill, Rolls dr, 
as de vicineto manfrii de ce” a in al 621 
Windham. Cro. 2 þ 
Arundels Cale, li. 6. 14 
The Venue cannot be of a Site of a Pas! 
noz. Rolls tit. Trya 618. | 
| In the Common-Bench, *in Treſpaſs, 10 2 
taking awap a Bag ot Pepper. The Des; G 8 
fendant juſtified as Servant of the Papoz7” 

and Comonalty of London, foz Mharfage X 

due to them by the Cuſtom ol London, which; 
the Plaintiff refuſed to pay. The Plaintiff | 
replyed that the Cuffom did not extend 10 

bim, becauſe he was a Free-Pan of the Ci⸗ London. 
\ ty, and ought not to pay Wharfage ,. to 

which the Defendanc rejopned, that the Cu⸗ | 

ſtom extended to him, as well as to — 


00; 82 upon which Iſſue was jopned. | 
D 3 | Re- 


, 102 Tryals per Pais. 


Recorder. Reſolved, 1. That the Iſſue ſhould be 
| tryed per Pais, not by the month of- the Re- 
rover , becauſe he certifies nothing but 
what the Papoz and Aldermen direc, who 
are conrerned in the Cauſe, | 


i 


21 Where the J 2. That the Venire facias thall not be 
on Tryal fhall be awarded to the Sheriffs of London, noz Mid- 


— rrom dleſex, becauſe the Tryals there are by Frie- 
ing. Men. But it hall be to the County next 
FE adjoyning, viz. to the Sheriff of Surry. Do 
where any Cicp is concerned, the Venire fa- 
cias ſhall not be virected to the Dfficers of the 

City, but to the County next adjoyning. 
Hob. 85. Stiles 137. More 871. vide hic 
cap. 2. See Hardres Repozts, f. 309. Good 

Learning concerning this matter, 
At the Iffue concern the Payoꝛ and Com⸗ 
monalty of a Town, the Array ſhall be made 
all of Fozeigners. 31 Aſſiſe 19. vide Rolls 
tit. Tryal 597 

o ik. he Iſſue concern the Payoz and 
Commonalty , &c. although they are not 
Parties, yet the venire facias ſhall be direct⸗ 

ed 185 Sheriff of the next County, 15 E. 

\ 

Information Dee, Hardres Repozrs, f. 16. &c. Good 
ſur Sciſure. matter in an Inkozmation upon a ſeizure 
in what place the Viſne ſhall be, and the 
entry and manner of qualhing one Venire fa- 
cias, and awarding a Venire facias de novo. 


* Laber a Pan lends a Pole to another 
Horſe in one. to till his Land, and the Pozſe dies with 
place, and he exceſſive Labour, the Viſne ſhall be from 
* — 2 , the Plare where the exceſſive Labour was, 

where he is AND not were 1 delivery was. More 887. 
ſpoyled. vide 


f 


— 


* 
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vide Hob. 188. Rolls tit. Tryal 61 5. Paſch. 


22 Car. 2. B. R. Horſley verſus Potter. An 
Action of the Caſe was bzought foz miſuſing 
a Yozſe, in Itinere; the Contract was laid ac 
Swafham in Norfolk, and the riding to Pe- 
terborough in Northamptonſhire, where the 
\ _ Doale dyed, it was tryed in Norfolk ; and the 
Court ſeemed that it ought to have been try⸗ 
ed in Northamptonſhire where the. damage 
was done, and not where the Contract was | 
made, but it was aided by the Statute of Jeo- 


 failes, 17 Car. 2. cap. 17. (after Werdic) a 1 
that Statute being then in fozce. | 3 1 
 Wherea pzomiſe in laid in one place, and reale lo ( 

the bzeach in another, the Viſne mult be ac- — — 
cozding to the event of the Jſlue, whether ther. 7/7 | 
it be taken upon the pꝛomile oz bzeach. But guided by the A 
if no place be alledged foz the bzeach, and Iſuc. 2 
Iſſue be taken upon it, the Viſne mult be from modern reps : 
the place of the pzomiſe, which ſhall be in⸗ 36, 37. 
tended right, where the contrary appears not, 


ſee Godbolt. 274. - nd | 14 
Kings-Bench, Tref- ( O 1) 
3 


* 
[4 


V Eaſter 39 Eliz. In the 
paſs, Aſſault and Battery,\ en Wilts, continu- 
ing the Aſſault in Middleſex, and adjudged. 
toe * _ comg out of bach Coun⸗ 
ties. Ore 538. <p | 
The name of a Yanoz, o; Land, oz other DT \ 2." 
local thing ſhall be tryed where it Iyes, be- 2p.) : Aol 2 


cauſe it is local; the name oz addition of © 
a perſon, ſhall be cxyed where the Action is 
bought, becauſe thys is tranſitozy, Bro. tit. 
Viſne 7. lib, 6, 65, | | 


OE. 


Where the 
Land lies. 


7 Na Lund lies, a 
Kg W not where t 


„ * 


a per Pais. 


In Covenant upon an Indenture ok De- 
miſe of the Rectory of Stoken - Church in the 
County of Oxford, That the Defendant had | 
you Power and' Authority to demiſe : The 

denture wasalledged to be made at London, 
and the Venire facias was awarded to the She- 
riff of Oxon, and chis being afligned foz 
Erroz, Judgment was affirmed , and this 
. adjudged to be good, More 710. WBecaule 
the Recto2y was in Comitat. Oxon. vide 


0 N 
IEEE 2 —— 


Where the 193 8 Debt upon an bligation i in one Coun⸗ 

ty to perfozm Covpnants in a Leaſe, and 

Writ, Sc. the Land and paynents were in another 

| | County 3 the Tryalſſhall be where che Land 
and payments are. 44 E. 3 42. 


8 | Jn Debt upon aj}Leaſe in one County, and 
TE 12. the payment of t 


Rent upon the Leaſe li- 
itted there allo, but the Land was in ano⸗ 
ther County „ and the payment upon the 
Land; this hall be tryed where the Land 
and payment wag, foz he was bound to pay 
this there upon t Diſtreſs, ib. 


But the Trpal have been where 
the Wric was bzought, f the papment had 
ore been alledged to be where the Land was, 


ſibid. 
' Where the Ik Debt be bzought $02 Rent upon a Leaſe 
Land end fo; years, and the Adion is bzought where 


. Fill. Gs che Land is, but the| Deed of the Leaſe | 


bears date in another County, the Aryal ſhall 

be where the Land agd Writ is bzought. 
45 E. 3. 8. The Iſle being whether the 
Teſſoz had a condition „ and 
fo a lawful evidion, 


If 
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Ik the Illue be in an Aſſiſe, whether the Where the II 
Tenant be the eldeſt Son of J. S. and his It les, (- Kits 
birth is allevged in qnother County, yer this 500 
ſhall be tryed wherk the Land is. 46 A, 5. 

Ik an Infant . ing an Alliſe, and a Re⸗ 
leaſe of his Anceſtoꝛ is pleaded againſt him, 10 7 
dated in another Tounty, this muſt be tryed  — 
where the Releaſe is dated; and not by the 
Aſſiſe, although ſhe Plaintiff be an Infant, 
and the circumffynces are to be enquired; 
= © if + 5 nit wn . 

n Caſe if the ntiff declare upon a 
Truft at D. and of a ng at S. upon not gg 
guilty, if it appear the Truſt is not mate⸗ one County, {/ END} + 
rial, the Venue ſhall oily come from S. and and where 
not from both places, one not being material, vor, 


In cale 10 Aopping a way from ſuch a {7 ** - cap 
plate, to ſuch a plpce, and chat che obſtruction * | 
mas at D. Upon got guilty, the Venue thall > $5 
not come from D. only, foz all the way is 


De the N; Wen Anm 
Ak the Nar. be apud A. in and the The 1 
Venize is de Vill & Paroch. de A. *tis ill. large as de 
Yelv. 104. * Gag. 586. BANG | — * no 
When the Venue ſhall be om two Uills, be 
2 Cro. 599. Yelv. 26, 182, 187. 10 — 
In Treſpaſs inſone Mill, and a Releaſe 2 
pleaded in anotheq Mill, within the lame F 
County, upon non ſt factum, this ſhall be 
x ambideug. Rolls ib. 624. vide hic | | 
2 Caſes. 1 R = 
T /o O ( 20 p | 


— the Ven d cannot 2 from a L 1 f 85 Ie | 


Pamlet oz lieu conus , there it map be de Com. EF 75 E 
| Corpore Comitatus, foz if it might not be lo, e 
5 the Caule could not be tryed, | A 
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A lieu conus is a Caſtle, Panoz oz other 
notozious place well known, and generally 
taken notice of by thoſe who dwell about it, 
And. not a Cloſe oz Paſture: of Gzound, oz 
tuch like place of no repute, 

A Cultom of « County is to be tryed de 
Corpore Comitatus, foz the Cuſtom rung 
thzough the whole County, 

Where the Pariſh is named by way cf 
denotation, o explanation of che place, 
where the Fact is alledged to be done, as at 
the Pariſh-Church bf Hauck-hucknol, there 
the Venire facias ſhalf be of the Town, not 
of the Pariſh, Bulſtr. 1 part, 60, 66. 

If the Fac be alledghd in King ſtreet, in 
the Pariſh of St. Margaſets in Com. Midd 
Von have already heard ſhat the Viſne ſhafl 
be from King-ſireec, becauſe it is intended o 
be a Town; but where is alledged to be 
done at Grays-Inn-Hall, & Lincolns-Inn-Hall, 
&c. in Holborn, the Viſne\ſhall be from Hol- 
born, which is the Town) foz as Yelverton 
ſaid, it was never heard of any Venire fa- 
cias to be had of any of th Inns of Court, 
Bulſtr. 2. part 120. eſpecially of the Hall, be- 
_ it cannot be of a Houſe) much tels of a 
Hall. 1 Rc 

In Ejectment upon a Demiſe made at 
Denham of Lands in Parochia de Denham 
prædict. The Viſne map be of Denham oz 
of the Pariſh of Denham, becauſe Denham 
and Parochia de Denham predic. are all one 
by intendment of Law. Bulſtr. 2 part 209. 
More 709. Hob. 6, But when it appears 

by the Recozd, 02 is intended that the Pa⸗ 
riß is moze ſpacious than the Town, = — 

| a 
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caſe in More 837. where in Ejedment the 
Leaſe nete to be made at Bredon of 

Tpthes in W. and W. Pamlets within the 


Pariſh of Bredon, there the Venire facias muſt 
not be of Bredon, but of the Parth, becauſe 
it appears, that che Pariſh extends further 
than the Town. Hob. 326 


on ght 
by the Heir. Ik there had been no place of 
pryment, the Pei mut have bought his 


Walkers Cafe, in Debt upon a Leaſe of p44 for kan 
Land in another County, Nihil debet ſhall be of Land in 
tryed where the Action is bzought, Bro, tit. —_— | 


Viſne 119. vide pag. 93. ounty. 


In 
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VG F ) Jn Replevin bzought by Strede againſt 


Hartly, foz taking a Diſtreſs at Baildon, the 

8 Defendant made Conuſance as Bapliff, be-(19- | 

* | y think cauſe that locus in quo, &c. was holden of | 
| W. H. as of his Panoz of Baildon, and upon 
Iſſue, hors de ſon fee, the Venire facias was 
de vicineto de Baildon 3 and upon motion that 
the Venire facias ought to have been, as well 
from the Panoz as the Town, the Court ad- 

judged it to be well enough, fo2 that the i 

Court ſhall not intend the Panoz wass 

larger than the Town, becauſe it doth. not | 

appear ſo to be, though poſſibly it might, 

| | as like the Caſe of Town and Pariſh. Hob. 

IX 8 305, 326. * 3 | 

A 22 next ad- Af the Sheriff return that there are no 


* 
- 
Py o 
x 


* be where the Kings Writ runs not, as in | 
| 4 nque Ports. the Cinque Ports, &c. oz in a place where 
0 4 the Men are pꝛiviledged from ſerving on 
| Juries out of that place, as the Idle of Ely, 
| | &c. the Plaintiff may pꝛap a Venire facias 
of the Viſne next adjopning, and if the Viſne 
be in Wales (ou briefe le Roy ne court) the 
Venire facias ſhall be directed to the Sheriff of 
the next Engliſh County, to cauſe che Ju- 
ry to come de propinquiori Viſne of his Conn- 
ty, to the Viſne in Wales adjopning : © foz | 
the Court ſhall not. be ouſted of the Plea. 
Fitz. Abridg. tit. Viſne 8. Juriſdict. 24. 
Jn an Action againſt a Hundred the Ve- 
nire cally jo fps m the next Hundred 


Wales, 


* 


generally. Tad F346 «4340 | 


J 


In 
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In Treſpaſs, if the Defendant plead' not 7. 
Guilty to part, and to the reſidue a Plea, {./ 
which cauſes the Tr a of that to be by a 
ury de Prochein Hunglred, The Venixe hall 
be awarded al Prochei Handred fo2 both A 
ſues, becauſe there ought not co be two Ve- 
nire facias In, e Action. Vide Rolls tit. Try- 
al 596. 5 7 5 
In an Appeal of Purder committed i in , 
the Cinque Ports, although the King be cons = 


| f29.cerned, yet becauſe this is betwixt common 


perſons, the Venire facias A to the next 
adjoyning Utll, Ibid. 

If the Illue be 4 of matter in Ire- . 
land, this ſhall be Er by 255 of the next 
County in Engla ib. pf: 8 

5 the Alu: be — as - 75 by — ye NR | 
a Panoz, and t intiff ſuggeſts that che Frocnein 7 
is Lo2d of the Yundzed in which the Panoz Hundred . 
is, and that all within the Pundzed are 
within his Diſtreſs, if the Defendant ac- 
Knowledge this, the Venue ſhall' not be de 
Corpore Comitatus, but of the next Pundyed, 
foz if it ſhould be de Corpore Comjtatus, this 
ſhould be tryed by the Tenants of the Panoz. 


Ak the Viſne is in ſome part miſ-awards i mic 
ed, oz ſued out of moze places oz fewer awarded lt 
than it ought to be, fo as ſome place be right Patt. 
named, this is aided by the Statute of | 
Jeofailes, which hath ended the differences in 

many Caſes Repozted in our Books, cons 
cerning this Point; wherefoze I purpoſely |. 


Erroz, | 
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Inſancy where 7 Erxoz, foz that the Judgment was gi⸗ 
the Land lies: ven by dekalt againſt the Bekendant, being 
an Inkant, upon Jllue that he was of full 
Age, adjudged, that the-ZTryal ſhould be in 
Norfolk where the Land was, and not in 
| _ Middl(ex, where the Action was bzought. 
= \ = 8 3 : 
HO 2) 18 At the Viſne cometh from a w2ong place, 
| Ai. Go hk up pet if it be per aſſenſum partium, and ſo en- 
©. by cn. PO (rep of Recozd it ſhall ſtand 3 foz Omnis Con- 


| | [FP — ſenſus tollit exrorem. 1 Inſt. 125. 
e Ne Where the Iſſue is local the Viſne cannot 
EVP: be changed by conſent. Siderfin 339. 


Holmes verſus Sanders, Hill. 22, 23 Car. 
B. R. Erro to reverſe a Judgment given 
in the Kings-Bench in Ireland, in Debt foz 
Rent b2ought by the Allignees of a Reverſi- 
on the Plainciff declared of a Leaſe of Land 2]. 
in ſuch a Pariſh in the Suburbs of Dub- 

lin, on nil debet pleaded, the Venire facias was 
from the laid Pariſh, in Civitate Dublin, 
and Judgment there pur Plaintiff; it was 
alligned fo Erroz, becaule the Land lies 
in the Duburbs ok the City, and the Venire 
facias was from a Pariſh in the City. | 

Per Cur. It is all one, foz the Suburbs 
are always Within the Franchiſe of che 
City, as Fleet-ſtreet is within the Suburbs 
of London, but the Strand not, though ſo re⸗ 
puted. = 

Date, it was adjudged Erro: in an In⸗ 
fexioz Court, that the Venire facias was 
awarded ſecundum conſuetudinem Curiæ, 
which ought to be per Curiam. Reader verſ. 
Moor, Mich. 1650. B. RK. 


Bx 


——— 
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By the Statute of 16 and 17 Car. 2. At- 
ter Uerdic, Judgment ſhall not be ſtaped 
dz reverſed, foz that there is no right Venue, 
ſo as the cauſe were tryed by a Jury of 
the pꝛoper County 02 place where the Action 
is laid, This Act doth not excend to Appeals, 
Andicments of Felony, &c. noz to Actions 
upon penal tatutes, other than concerning 
— Cuſtoms and Hublidies,. &cc. 


Car. 


: Challenges. 


VO have already ſeen of what Viſne 
the Jury ought to be: The next thing 

to be confidered is concerning Challenges. 
Challenge is a Wozd common as well to 
the Engliſh as to the French, and ſometimes 
ſignifieth to claim, and the Latin Mozd is 
Vendicare; ſometimes in reſpeg of revenge, 
to challenge into the Field, and then it is 
called in Latin vindicare , og piovocare 3 
fometimes is reſpec of partiality oz inſuffi- 


141 


Challenge. 


ciency, to challenge in Court perſons re⸗ 


turned on a Jury. And ſeeing there is no 


poper Latin Wozd to fignifie this parti⸗ 
cular kind of challenge, they have framed a 


Columpniare, and Calumpniare, and now Wzits 


Wozd anciently wzitten Chalumniare, and 


ten Calumniare, aud hath no affinity witch 


the Uerb Calumnior, oz Calumnia, which is 


derived of that, foz chat is of a quite other 


ſenſe; 


- ms Tryals per Pais, 


- ſenſe,” ſignifying” a falſe Acculer, and in 
Calumnlator. that ſenſe Bracton uſeth Calumniator, to be 
| a falſe Accuſer : but is derived of the old 
/ Wozd Caloir 02 Chaloir, which in one ſigni⸗ 
fication is to care foz oz fozeſee, And foz that 
to challenge Jurors, is the mean to care foz 
03 fozeſee that an indifferent Trpal be had, 
it is called Calumniare, to challenge, that is 
to except againſt them that are returned to be 
Jurors, and this is its pzoper lignificacion : 
but ſometimes a Dummans Summonitio is 
laid to be Calumniata, and a Count to be 
challenged , but this is impzoperly, And 
fozaſmuch as Pens Lives, Fames, Lands 
and Goods, are to be tryed by Jurors, it is 
molt neceſſary that they be Omni exceptio- 
ne majores, and therefoze J will handle tht 
matter moze largely, | 
Challenge A Challenge to Jurors is two-fold, either 
twofold, to the Array, oz to the Polls: to the Ar- 
rap of the pzincipal Pannel, and co the 
Array of the Tales. And herein pou ſhall 
underſtand that the Jurors Names are ranked 
in the Pannel, one under another , which 
o2der oz ranking-the Jury, is called the Ar- 
rap, andthe Uerb, to Array the Jury, and ſo 
we ſap in common ſpeech, Battail Array, foz 
the ozder of the Pattail. And this Array we 
call Arraimentum, and to make the Arrap, 
Arraiare, derived of the French wozd Arroier 3 
fo as tochailenge the Array of the Pannel is 
at once to challenge oz except againſt all the 
Perſons ſo arrayed oz impannelled, in refpect 
ok the parcialicy oz default of the Sheriff, 
Cozoner, oz other Officer that made the Re- 


turn. | | 
| Os And 


To the Array. 


Array. 
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And it is to be known, that there is a Principal | 
p2zincipal cauſe of Challenge to the Array Challenges, 


and a Challenge to the Favour ; pzincipal 
in reſpec of yartiality, as firſt, It che 
Sheriff oz other Officers be of Bindzed oz 
Afeinicy to the Plaintiff oz Defendant, if 
the Affinity continue. Secondly, If any one 
o moe of the Jury be returned at che de⸗ 
nomination of the Party, Plaintiff oz De- 
fendant, the whole Array ſhall be quaſhed. 
So it is if the Sheriff return any one, that 


he be moze favonrable to the one than to the 


other, all the Array ſhall be quathed, 
Thirdly, If the Plainciff oz Defendant have 
an Action of Battery againſt the Sheriff, oz 
the Sheriff againſt either Party, this is a 
good cauſe of challenge. So if the Plaintiff 
oz Defendant have an Action of Debt againſt 
the Sheriff (but otherwile it is, ik the 
Sheriff have an Action of Debt againſt 
either Party) oꝛ if the Sheriff have parcel 
of the Land depending upon the ſame 
Title, oz if the Sheriff oz his Wailiff which 
returned the Jury, be under the diſtreſs of 
either Party; oz if the Sheriff oz his Bailiff 
be either of Counſel, Attozny, Dfficer in 
Fee, oz of Robes, oz Servant of either 
Party, Goſſip, oz Arbitratoz in the ſame 
Matter, and treated thereof, And where 
a Subject may challenge the Array fo; unin⸗ 
differency, there the King being a Party, 
may allo challenge foz the ſame Cauſe, as 
foz Kindzed, oz chat he hatch part of the 


Land, oz the like; and where the Array 
ſhall. be challenged againſt che King, you 


thall read in our Books. 
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the Array is made and 


B. R 
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In Ejectment, the Plaintiff ſuggeſtech 


. F448 
e d) that his Leſſoz, «he Sheriff and Cozoners 

"av whole Intereſt was concerned, and pzayed 
the Venire facias to Eliſots, and had it, being 
Eur by the Defendant, and che Court 
too 


mere Tenanis to & Dean and Chapter, 


it a pzincipal Challenge, vide Hur. 24. 
Moor 470. Rolls Rep. 328. Duncomb and 
ngleby, Trin. 15 Car. 2. B. R. 

„A Pzaver (0 Eli t Bar ma 

be at the Quic of the Defendant oz Plaintiff 
but in Niſi prius at ſhe pꝛaper ofthe Plaintiff 
only, and per Cur. if is 8 p2incipal Challenge 
that the Plaintiffs Leſſoz is Sheriff oz 
Bindzed, and if che Plaintiff doth not. pꝛap, 
&c, the Defendant map challenge the Array 
at the Alliſes, Lozd Brookes Cale, Trin.1657. 


Tis a good Challen 


turned by two Co⸗ 
roners only, when chere are faur in the 
County, and chat the Mrit is returned by 
one of the Sheriffs of London only, 50 
if a Fajliff return cheqn that are out of his 
Franchiſe, oz if an Array be to be of Perſons 
aut of a Franchiſe and; Guildable, and the 
Bailiff return chem, oz the Sheriff ought 
ta make it; and that ſome of the Pannel 
were returned by the Þgiliff of a Franchiſe, 
where the whole Pannel is returned as Ar- 
ray by the Sheriff, this is a good Challenge 
to the Array, fo2 otherwiſe the Parties would 
loſe their Challenge to the Array made by 
the Bailiff, Rolls Tit. Tryal 636, 


If 


rs in Zryals at Bar may | 


b to the Array, that 


— . ² ² ³ ůUmqꝛ 4% 
. 


a ne le nn” - 


a 


— 


- — 


' oo I Rr” 


lenge. „ 


| N this is a good Challenge. Tis no Chal⸗ 


— 
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vat the Defendanc /ſue the Writ of Hab. By what Per- he 4 

Corpus by Proviſo at the return, the Plain- on · A” - 

tiff may Challenge the Array fo: Kindzed be- ; 

tween the Defendantjand the Sheriff, D. 15 

EL 319: 13. 70 
D. 15 El. 319. The Array was quaſhed what Conſan- 115 7 

although che Sheriff was the Neufe in aiich b fu et 

delcent, and the Tenant in the 7 deltert 66. 

from the Anceſtoz of: whom both deſcended, 

Couſin to the Parties Mike, although berkelk 

no Party. So if the Wife be dead, if Ilſue 

be alive, Thele are good Challenges to the 

Array. 


Alliance to one Party is a good Chal⸗ For Affiviry., 


If the Sheriff be allied at the making At what me; (, ” 
of the Pannel, and be dead at the Challenge, WY 


lenge that the Sheriff became of Kin after 
making the Pannel, 
*Tis no Challenge tothe Array if all the ze, 71. 


Jurors be of Aﬀnity, |} - 
It map be after a Tales payed, fo: no op 
Challenge can be until che — is full. El . 

the ſuggeſtion of Coufinage to have the" e 
nire facias to the Cozoners de denied, and J. 
the Venire facias is awarded to the Sheriff, 

the lame Challenge call not be allowed to 

the Array, but any other Cauſe may de al⸗ 


ledged, than wins Abefoze denied, 

Favourably made by the Sheriff oz his Fot favour. , | 
Batliff, oz the alli of a Franchiſe, is a Jo} 4 
good Challenge. That the Sheriff is FT 4 


within the „ of a Partp, oꝛ Servant 1 

to the Plaintiff, of the Robes of the Plain- | 

tiff, was Arbitratq foz a 7 * Pꝛocura⸗ 
toz 


* 
2 
2 


W 


or Mallce. 


How aud in 
-what manner 
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t0z and Maintainer fe a Party, That the 
Sheriff purchaſed part of the Land in que⸗ 
ſtion, That the Pannel was made by the 
Wailiff-of the Franchiſe of the other Party. 
Thele are good Challenges to the Array. 
*Tis no pzincipal Challenge that one 


Sheriff, but it is a good Challenge foꝛ Fa- 


vour. 
od Challenge to the Array, That 


| 7,0 >" - Deno — At is a F 
338 8&'// roll the Sheriff made the Array, oz put a Ju- 
| | / ror into the Pannel at the denomination of 


2 any of the Parties in favour to them, oz of 
1 their Servants, oz of one interefſed, oz of a 


| Paintainer, 02 of the Counſel, oz of a Pꝛo⸗ 


curatoz. 

ö Hot ik Strangers by the Sheriffs leave 
; make the Pannel, oz it be made at the re- 

(queſt of both Parties. 

Tis a good Challenge to the Array, that 
oneok the Parties has bzought an Action of 
Debt againſt che Nfficer that returns the 
Pannel, oz that there is a difference betwixt 
the Dificer and the Party, that the Dficer 
killed his Servant, 

But not that the Dificer has Debt 
againſt the Party, foz he may demand his 
Debt without Palice. 

„The Challenge ought to be quod tempore 
;Pannelli pred. Arraiati, the Sheriffwas Couſin 
to the, Wife of the Defendant, 8c. not 
after wards, no2 befoze, unleſs pou aver that 
ſhe was alive oꝛ had iſſue at che — the 
— 


If 


Party is Tenant, oz Servant to the 


= _— WY On IO YO UP —-„—ͤ — — * 


— —— — 


ſuch a Challenge to be a Juror tis not necel⸗ 


 verſable, You may tyaverle the Couſinage good and ho 


- 
wm — ———— —— — ⅛ ³U GS 


— » 
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Af the Challenge be taken foz Couftnage, j 4. 
it ought to be hewn coment Couſion, but in 


n 


ſary to ſhew coment Couſin, 
The manner and conveiance of the Cou⸗ What Coun- - 


F : a. terplea ofa | 
ſinage alledged in a Challenge is not tra- Chien . 


20 
* 
$# \ 


prout without modo\8& forma. If the to be pleaded. ; 
Challenge be that che\Sheriff was Couſin . Het ( 
to the Plaintiff, oz within his diſtrels; tis N 


no Counterplea to ſay he is likewile of Kin 
22 Defendant, oz within his diſtrels 
allo. i 3 
Where the King is Party to the Iſſue, no Where the / Hr 
Challenge ſhall be co che Array foz favour, King is Party. | - 
38 Aſſ. 19. N 5 
SOtherwile if che Sheriff be Madeleck ok 
the Kings Crown, pz ſuch menial Der? 
vant. | 
If ic be pzeſented that J. S. bach made / 1 -- 
Nuſance to London pnd le gents,'tis no Chals⸗- 
lenge to the Array, th ſay the Sheriff of Mid- 
dleſex is deputed and removable by the Com - 
monalty of London, pecauſe this is the Suit 
of the Ring. SE PINE. 
The King may make his Challenge that 
the Sheriff is within the Parties diffreſs, \_ ' - 
alchough every Subject owes greater favour 
and obedience to the King, by reaſon of his 
Allegiance, than to any Lozd by reaſon of | 4 
Tenure. 8 I 
In a Mrit ot Kighe, fo any other Mrit, What Perſons #7) ” - 


: * of the Realm may excuſe bim⸗ neee pan | 
eit. RE 


/ 


Jy In 


By default of the 
7 92 


% 


„X, \Where there If a Peer of the Kealm, oz Lozy of Par- 
nt be liament be Demandanc 0 Plaintid, Te- 
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Mr In a Wric- of Right the Inqueff ought 
N. to be all Rnights. A Wannerec may 
? 2 be impannelled in this Mrit; ſo may 


a Serjeant, if ther pe not Chivalers co⸗ 
venable, 3 


2 59999 In an Attaint upon a Recovery by falſe 
—  Uervid in an Afliſe, fome Knights ought to 


be returned, and if there be not any in che 

Mundzed where the Land lies, they ſhall be 
kkturned out of the Tounty. | 

heriff, as when the 

Array of a Pannel is returned by a Bailiff 

of 4 Franchiſe, and the Sheriff return ic 

a as of himſelf, this ſhall be quached, becauſe 

the Party ſhall loſe hip Challenges. Rut 

if a Sheriff return a Jury within a Li- 

berty, this is good, and the Lozd of che 

— is dziven to his remedy againſt 

im. 


Lvight re nant 03 Defenvant, there muſt a might be 


02 Tempoꝛzal, o2 elle the Array may be quaſh- 


Note, This ed: but if he be returned, although he ap- 


Challenge may year; vat, pot the Jury may be raken of the 


the Peer, but keſtdue. And if others be jopned wich the 


not by the Lowd of Parliament, pet if there be no 
hy no Kaight returned, the Array ſhall be quached 
Peer, for it is agatuft all. {0 in an Attaine, chers ought 
only the Pri- to be a Knight returned to the Jury, 
viledge of a | h f 

Peer, Mogtrn Reports 226. 


25 Ik two Peers ſue as Gentlemen, any ad⸗ 
27 mit themlelves ſo in pleading; tis no Chal⸗ 
5 * lenge 
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lenge to ſay, no Knight is returned; foz the 
Sheviff is in no fault. 

And when the Bing is Party, as th Ttd- Where the - 
verſe ok an Office; he that efaverſeth may King is Party. 
challenge the Atray, as. hereafter in this 
Section hall appear; and ſo it is in cafe bf 
Life 5. And likewile the King may challenge 
the Array, and this ſhall be tryed: by 
Trpoꝛs accozding cd the ufual courte. The 
Array challenged on both ſives ſhall be 


quaſhed. f 
And if two Crangers make a Panel, Eee * 
and not in favourable manner fox che one 
Par6y'#2 the other, and the Sheriff returns 

the kame, the Array was challenged fo this 
caufe,: and adſudged good. 

I the Bailiſt of a Libercy return any 2 
out of hes Franchile; the Array chart be 
,qualhed; as au Artay retutned by one that 

hath no Franchiſe ſhall be qua ſhed. Va 

. Chattengs te the Array ' foz Favsnr : Ye Challenge te Me * 
that taketh this, muſt ſhew in certain _ þ the Favour. 
Name ok him chat made it, and = 
time, and ail in corcaincs' : Thie ki 
Challenge being no pjintipal 8 
mut be let 16 thy Difetettom and Confekente C2 
o6 the Triozs 3 as if x nem ene Ee, 
dant be Venen to Dheriff) thi#'ls 10 | 


danger of: his! Tena 0 
# pancipab Ghalkouge ! du in 

may Challenge dür, aud Nabe! „ 

— du ae ofche Pare 2 „%.. 

eriff, / and! er ol the Party, SEW 
e'coniverſo; o che like is no pyturt 4 
9 to the Favour; but 1 the 2 Serif 
34 Parry 


— 


, _—_ 
— 


To the Array. 


= » ng * N 1 E „ 9 XY N 
r 2 7 x 
—— —-¼—-¼ ——ĩ - 
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To the Polls. 
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Parry. the Daughter of either Party, oz e 


converſo, this (as hath been 47 is a pꝛin⸗ 


cipal Challenge, oz the like, | Put where 
the King is Party, one}ſhall not challenge 
the Array foz Favour, 5 becauſe in reſpec 
of his Allegiance, he {ought to favour the 
King moze. But if the Sheriff be a UMade⸗ 
lect of the Crown, oz her mental Servant 
of the Bing, there che Challenge is good; 
and likewiſe the King may Challenge the 
Array fo2 Favour, | | | 
Note, Upon that which hath been ſaid it 


appeareth, that the Challenge to the Array, 


ts in reſpect of the cauſe of unindifferency, 


oz default of the Sheriff oz other Officer 


that made the Return, and not in reſpec of 
the Perſons returned, where there is no un- 
indifference oz default in the Sheriff, &c. 
foz if the Challenge to the Array be found 
againſt the Party that takes it, yet he 


ſhall have his particular Challenge co the 


Jn ſome Caſes a Challenge may be had 
to the Polls, and in ſome Caſes not at all. 
Challenge to the Polls, is a Challenge to 
the particular Perſons, and theſe be of four 
kinds, that it is ſay, Peremptozy, Pꝛinci⸗ 
pal, which induce Favour, and foz default o 
Pund2edozs. | | 

Peremptoꝝp, this is ſo called, becanſe he 
may challenge peremptoꝛily upon his own 
diſlike, without. hewing of any cauſe, and 
this only is in caſe of Treaſon oz Felony,in 
favorem vita; and by the Common Law, che 
Pꝛiſoner upon an Indictment oz. Appeal, 
might challenge thirty five, which was 

| | | under 


— 


5 — 
r — 


o 
2 —— 


— 


—— RS a. 


guiltp upon their Faith oz Allegtance to the 


cN— — . — — Z —— — 
. 
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under the number of thzee Juries; but now 

by the Stat. of 22 H. 8. the number is redu⸗ 

ced to 20 in Petite Treaſon, Murder and 

Felony 3 and in Caſe of High Trealon, and 

MPiſpꝛiſion of Bigh Treaſon, it was taken 

away by the Dtat.of 33 H. 8. But now by the 

Stat. of 1 & 2 Phil. & Mary, the Common 

Law is revived foz any Treaſon, the Pꝛiſoner 

ſhall have his Challenge to the number of 

35, and ſo it hath been reſolved by the Ju- 

ſktces, upon conference between them in the 

caſe of Sir Walter Raleigh and George 

Brooks: But all this is to be underſtood 

when any Subject that is not a Peer of che 

Realm is arraigned foz Treaſon oz Felony. | i 
But ik he be a Lozd of Parliament, and aa *-/ 
Peer of the Realm, and is to be tryed by his 

Peers, he ſhall not challenge any of his No Challenge 
Peers at all, foz they are not ſwozn as other of Peers. 
Jurors be, but find the Party guilty oz not 


King, and they are Judges of the Fac, and 
every of them doth ſeparately give his judg- _ N. 8 
ment, beginning at the _ But a Sub 
ject under the Degree ok Nobilicy, may in 
caſe of Treaſon o2 Felony, challenge foz - „„ 
juſt cauſe as many as he can, as ſhall be fais  «, 1 
hereafcer, *IJn. an Appeal of Death, againſt . 4 
divers, they plead not guilty, and one joynt | | 
Venire facias is awarded, if one challenge | 
peremptozily, he ſhall be dzawn againſt all. — 
Other wile it is of ſeveral Venire fac. — 3 

Note, That at the Common Law, befoꝛe 
the Stat. of 33 E. 1. the King might have The King 
challenged peremptozily without ſewing —4 
cauſe, but only that they were not good — — 
$257 | Nl the 


1 
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Principal 
Challenge to 
the Polls. 


no” 


To the Polls, 


Principal 


Challenges to 
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the King, and without being limited to any 


number, but. this was. milchievous co the 
2 tending to infinite delays and dan⸗ 
ger. And therefoze it is enaued, Quod de 
cætero licet pro Domino Rege dicatur quod ju- 
ratores, &c. non ſunt boni pro Rege: non 


propter hoc remaneant inquititiones, &c. ſed 


aſſignent certam caufam calurmniꝶ ſax, &cc. 
whereby the King is now reſtr ane. 

Principal, fo called, becauſe if it be found 
true, it fandeth ſufficient of ic.ſelf without 
leaving any thing to the Conſcience oz Dil⸗ 
cretion of the Zriozs. Ot a principal: canſe 
of Challenge to the Array, we have ſaid ſome- 
what already; now it followeth- with like 
b2evity, to ſpeak of principal Challenges 


tothe Polls, (that is) ſeverally to the Pet- 


"ſons returned. 


A paincipal Chal nge is nothing elfe but 


luch Patter which pꝛoves evident Favour, 
oz enmity in che\ſJuror > and therefoze 
it belongech to the Juffices fo d)avs the 
Juror, and not to lead the vecifion to Triozs, 
21 E. 4. 11. 

Pꝛincipal Challenges to the Poli may be 
reduced to four Yeads. Firſt, Propter honoris 
reſpectum, fox retped of Monour. Decondly,; 
Propter Deſectum, foy Want. oz Default. 
Thivdly, Propter Affectum, foz Aﬀection oz 
Parctality.- Fourthly, Propter DeliQtum, foz 
Crime oz Delict. 


Firſt, Propten Honbris 8 As any 
Peer of the Realm, Loz ol Durkiament, 
ag s Waren, Wilcount Gavl, | 
and * ko ues ' relpeit- ok Honour 

and 


ſuper eum nittemus 


Eſquire, &cc. ſhall be tryxd per Pares, aud that 


to habe, chat paſſeth upon Prpal of 


ok a Pan, oz in a Plea real, oz in a Plea 


* 
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and Nobility, are not/to be ſwozn on Juries; Propter bonoris 
and if neither Party will challenge him, he Peclun. 


may challenge himſel{; foz by Magna Charta 


it is pzovided, Quod nec ſuper eum ibimus nec 
iſi per legale judicium 

wm ſuorum, aut per legem terre, Mow 4 — 8 
the Common Lam hafh divided ail the Bub⸗ Himel“ 
jects into Lozvs of Parliament, and into 
the Commons of che Realm, The Piers peers and 
of the Realm are diviped into Barons, Uſf- Commons. 
counts, Earls, MParqueſſes and Ditkes ; 
The Commons are divided, into Knights, 
Ehquires, Gentlemen, Citizens, Vesmen 
and Burgeſles: And in Judgment of Law, 
any ot the ſaid Degrees of Mobility ave Pers 
to another: As if an Earl, Parquefs 2 
Duke, be to be tryed fo Treafon oz Felony; 
a Bardn, oz any other Degrer of Pobility 
is his Peer. In like manner a night, 


is by any of the Commpas, as Gentlemen, 
Citizens,Yeomen oz Eurgefſes ; fo as when 
any of the Commons is to have a Trpal, 
eicher at the Kings uit oz between Parry 
and Party, a Per of the Realm ſhall. not be 
impannelted in any Cal | 


5 Secondly, Propter defectam. | challenge, 


1. Patriæ, Ag Aliens Bon, Propter defect. 
2. Libertatis, As Willains oz Bonvmen, 

and ſp a Champion muſt be a Freeman, 
3. Annuli cenſus, i e. liberf tenernenti. 


Firſt, Mhat yearly ric hold a JuroroughtiSce before, 
— Joe mgM cap. 7. 7 


perſonal, 


124 Tryals per Pais. 


Quorum quili-/ perſonal, where the Debt oz Damage in the 
bet babeas | Declaration , amounteth to fozty Parks, 
4. &c. Lide Littleton, Set. 464. Secondly , this 
Free⸗ hold muſt be in his own Right, in 
[/Fee-ſimple, Fee-tayl, foz term of his own 
Life, oz foz another Pan's Life, although 
it be upon condition, oz in the right of 
his Wite, out of ancient Demeſn 3 foz Free- 
hold within ancient Demeſn will not ſerve: 
but if che Debt o: Damage amounteth not 
to fozty Parks, any Free⸗ hold ſufficeth, 
| Mhirdly, he muſt have Free-hold in that 
County where the cauſe of the Action ari- 
ſeth, and though he hath in another it ſuf- 
| ficeth not. Fourthly, if after his return 
he ſelleth away his Land, oz if Ceſtui que 
vie, oz his Wife dyeth, oz an entry be made 
foz the condition bzoken, fo as his Free⸗ 
Hold be determined, he may be challenged 
| fo inſufficiency of Freehold. 
 \ In Caſes of Treaſon ind Felony, at com- 
mon Law, want of Freehold was no cauſe 
of challenge; probos & legales homines, was 
ſufficient, The Statute of 2 H. 5. is gone 
as to that by the Statute 1 and 2 of Queen 


Mary. Heer the Lozd Ruſſels Tryal. July 


\ -.- |13. 1683. 5 
© , It leems befoze the Statute 2 H. 5. in 
ON Actions where the Freehold was concerned, 


the Jurors ought] to have ſome Free⸗hold. 
3 H. 4. 4. By that Statute in all Pleas 
real and perſonal, where the Debt oz Da- 
mage, oz both together amount to foztp 
; _1Marks, the Juror muſt have fozty Shillings 
Free- hold. In an Attaint they muff be 


4 a able 


— i117 1% 


Land by Fine to an Eſtranger and his 
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able to expenv twenty pounds per annum. | 


Rolls tit. Tryals f. 648. 


In an Accompt upon the receipt of one 


hundzed Shillings, ik he count to his Da- * 


mage two hundzed Shillings, if the Juror | 


| hath but twenty Shillings, oz under fozcy 


Shillings, tis ſufficient, becauſe he ſhall 
not recover Damages, and lo this is not 
within the Statute 10 H. 6. 18. foz the 
ſufficiency of Jurors, See Rolls tit. Tryal | 
p | 


48. 
A Pan leiſed of the Panoz of Dale, ens | 
feoffs a Stranger upon condition to pay 


| 


yearly to J. S. and his Heirs fozty Shil- | 


lings Rent, J. S. dyes ſeiſed of this Rent, 


$ 


and then his Heir takes it, yet the Heir hath | 


not ſufficient Freehold, | 


Land to the value of fozty Shillings is/ {/ 


given to the Pusband and Wife, and the 
Heirs of their two Bodies begotten, wh 
have Jſſue a Don,” the Musband gives the! 


eirs, and dyes, the Wife enters and dyes 


eiſed, the Son hath not ſufficient Freehold 


to be a Juror. | | 


A Pan ſeiſed of Land to the value of foz⸗ 
ty Shillings within the County of Midleſex, 


and of Land to the value of twelve with- 


| 


— 
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in the County of Suſſex, and grants a Rent- 


the ſaid Land to a Stranger, in Fee, the 
Grantee hath ſufficient Free-hold co be a Ju- 


ror in both Counties. Dee many ſpeculative | 
Caſes upon this ſubject , in Williams his 


Reading upon the Statute 35 H. 8. cap. 6. 
4. Hun- 


charge of fozty Shillings, iſſuing out of all 


d „ Challenges | 
| " ought to be four of the Yundzed (where 


propter defect- 
um bunaredo- 
rum. 


| Tryals per Pats. 
4. Hundredorum : Firſt, by the common 
Law in a Plea real, mixt and perſonal, there 


the cauſe of Action ariſeth) returned foz their 


better notice of the cauſe.; foz Vicini vicino- 


rum facta præſumuntur ſcire. And now ſince 
Littleton waote, in a Plea perſonal, if two 


Hundredors, 


Hundredors appear, it ſufficeth ; and in an 


Attaint, although the Jury is double, pet the 


' Hundredars are not double. Secondly, if he 
hath either Free-hold in the Yundzed , 


thoughfic be to the value but of half an Acre, 
oz if he dwell there, though he hath no 
Freehold in it, it ſufficeth, Thirdly, if the 
cauſe of the Action riſethin divers Yundzeds, 
pet the number ſhall ſuffice as if it had come 


but of one, and not ſeveral Hundredors out 


of each Pundzed. Fourthly, ik there be di⸗ 
vers Pundꝛeds within one Leet oz Rape, if he 


hath anp Freehold, 62 dwell in any of choſe 
 Hunpzeds, though. not in the pz Pun⸗ 
dyued, it ſufficech. Fifchly, if the Jury come 


No Hundre. 
dors. 


de Corpore Comitatus, -03 de proximo Hundre- 
do, where one party is Load of the Hundzed, 


oz the like, there need no Hundredors be re- 


turned at all, Sixthly, if a Hundredor af⸗ 


ter he be returned, ſell away his Land with- 
in that Pundzed, pet ſhall he not be chal⸗ 


lenged foz the Pundzed, foz that his notice 


remains; otherwiſe as hath been Lain foz his 


. inſufficiency of Freeholy, -fo2 his fear to of- 
fend, and to have Lands waſted, 6c. which 
is one of the Resſong of Law is taken away. 


Sevenchly, be that challengeth foz the Bun⸗ 


dꝛed, muſt ſbew in what Vundaed it is, and 
not dzive the other party to ſhew it. Eighth⸗ 


Ip, 


* - PPP SET og Too. 
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the other party is to demur thereco, if oppo⸗ 
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Ip, his challenge foz the Yundzed is not 
ſimpliciter, but ſecundum quid; foz though it 
be found that he hath nothing in the Yun- 
dzed, pet ſhall. he not be d2awn, but remain 
præter H. that is, beſtdes fo the Hundzed; 
and albeit he dwelleth, oz have Land in the 

. pet muſt he have fuffieient Free⸗ 
; Note, This challenge fo2 want of Hundre- 
dors muft be given in waiting p2eſently, and 


fed. : | „ 
Ik a challenge be, that there is not any of 1 Je 
Hundredor returned, it map be averred to the 0 Ls £: 
Court, that there is not any ſufficient with- 
in the Yunvzed, which is not within the m 
of the Plaintick, although this be not return- | 


* 


ed by the Sheriff, and this be found true by | 
Trpozs, the Array ſhall be affirmed, 45 
. 1. 4 Toe \ 6 : ly | ; 4 5 
If the King be made Party by aid pꝛayer, 7 A 9 
and ſufficient Hundredors do not appear, ho z N EN 
ed, but a Tales of Hundredors ſhall be teturn g a 
ed. Eut bet wirt common perlons in ſuch 
ſbalt not be only a challenge co the Heads. | 
25 E. 3. 43. FS N - | 
del Hundred, he ſhall take of the Hundred ads I 
eng which Hall be lufficient. 19 fl. | 


Af. 
are returned pet the Pannet ſhall not be quaſhs | 
caſes the Paynel hall de quaſhed, and this | 
A the Sheriff recurn quod non ſunt plures BY 7 


i Ik the Juror hath ſufficient Land within | = os” 
the Yuudzed, although he doth not dwell /--© / 
within the Mundzed, pet he is a 2 \ 
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Hundredor. 9 H. 6. 66. Nay though he dwell 
iu another County. : 
Af he be not Hundredor at the return of 
the Venire, but be at the return of the Di- 
(rings pet this doth not take away the chal- 
lenge. | 
At what time After four are {wo2n, oz after a challenge 
e /the Challenge to the Polls, there can be no challenge fo 
miuſt be. the Hundzed. Rolls tit. Tryal 636, 
i Who ſhall be a ſuficient Hundredor , S& 
| „ oof Williams his Reading afozeſaid. | 
OF Ik he dwell oz have Aſlets within the 
Il > | Leet, Rape, Franchiſe oz Vill, where the 
Venue is, he is a ſufficient Hundredor. 
„II CʒI he hath Allets in Rent, Common, of 
* — anp ſozt, Parket, Fair, Piſcary, Toll 
paſſage, Let, Office of Bayliwick, &c. he 
is a ſufficient Hundredor; otherwiſe of an 
Advowſon, &c. 
3. Propter affectum: and this is of two 
ſozts, either wozking a pzincipal challenge, 
'02 to the favour, And again a pzincipal chal⸗ 
lenge is of two ſo2ts, either vy Judgment of 
Law, without any Ad of his, oz by Judgs 
ment of Law upon his own Ac. 
And it is laid chat a p2zincipal challenge 
is, when there is expzels favour, oz expꝛels 
malice. Firſt, without any Act of his, as 
if the Juror be of Blood oz Kindzed to either 
Party, Conſangnineus, which is compounvev 
ex Con & ſanguine, quaſi eodem ſanguine 
natus, as it were iſſued from the ſame Blood; 
| and this is a pzirfipal challenge, fog that 
Kindred. „ the Law pꝛelurzeth that one Kinſman 
part 1335. doth favour anecher befoze a Stranger, 
and how far ren.ote ſoever he is of Kinvzed, 
; i per 


2 | 


7 


Principal 
Challenge. 
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- nity hath in Law two ſenſes. In its pꝛo⸗ Affinity. 


continues, o Jſſue be had. But if = 
i 
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pet the challenge is good. And ik the Plain⸗ 
tif challenge a Juror fo2 Kindzed to the De⸗ 
fenvanc, it is no Counter-plea, to ſay that 


he is ok Kindꝛed alſo to the Plaintiff, though; 


he be in a nearer degree. Foz the words of 
the Venire facias, fozbid the Juror to be of Kin- 
dzed to either Party, 

Ik a Body Politick oz Incozporate, ſol Bodies Polj Is 
ow-aggregate- of many, bing any , fol tick. / ; 4 rd 
that concerns their Body Politick oz Incoz⸗ S 
pozate, if the Juror be of Kindzed to any that; 
is of that Body (although the Wody Polis; 
tick oz Jnco2pozate can have no Kindzed, . 
pet) foz that thoſe Bodies conſiſt of natural | /—\ 
Perſons, it is a pzincipal challenge, A Ba⸗ 4 1 
ffard cannot be of Rindzed td any, and there⸗ 
foze it can be no p2incipal challenge And 
here it is to be known, chat Affinitas, Afli⸗ 


7 


per lenſe it is taken foz that nearneſs that 
is gotten by Parriage, Cum duæ cognatio- 
nes inter ſe diviſæ per nuptias copulantur, & j 
altera ad alterius tines accedit , & inde dicitur 
Affinis. In a larger ſenſe Affnitas is taken ö 
* 


alſo foz Conſanguinity and Kindzed, as in 
the Urit of Venire facias, and otherwhere, 
Affinity, oz Alliance by Marriage is a pzin- 
cipal challenge, and equivalent fo2 Conſan⸗ 
guinity, when it is between either of the 6 
Parties, as if che Plaintiff oz Defenvanc far? 
marry the Daughter oz Couſin of the Juror, 

oz the Juror marry the Daughter oz Couſin | 

of the Plaintiff o2 Defendanc, and the ſame }. 


Don of the Juror hath married the Daughter 
of the Plaintiff, * is no Piincipal chal- 
lenge, | 


2 5 Peremptory 
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lenge, but to the favour, becauſe it is not 

between the Parties. Puch moze map be 

laid hereof, ſed ſumma ſequor faſtigia rerum. 
As if he hath fozmerly tryed the Caule, al- 


2 
A / "Challenge oY. though reverſed by Erroz, oz upon the ſame 
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title; if the Keco2Þ be not ſhewed, this chal- 
lenge is not peremptozp. For he that grounds 
a challenge upon a Record, &c. ought to have 
the Record ready. 33 H. 6. 55. The Recozd 
ought to be exemplitied. 21 E. 4. 74. f 

Tie a goodphallenge to ſay _y Juror was 
attainted in an Attaint oz Writ /of Conſpi- 
racy; but attainder in a Writ of Fozgery of 
falſe Deeds upon the Statute 1H 5 3, (but 
*tis upon 5 Eliz. ) 14. is not,becauſe this At⸗ 
tainder is _ of fate time by the Statute 
33 H. 6. 5 
Au a Wirit of Conſpiracy, tis a pzincipal 
challenge, Zhat the Juror was one of the 
Indictozs, although the Trpal is now of 
the Conſpiracy, and not upon the firſt point, 
viz. the Felony, 

Jn Trelpals, if one julkifie as Maſter, and 
the other as Servant; tis not a pzincipal 
challenge to ſay the Juror paſſed in the 
firſt Illue fo2 the Paſter, but he ought to 
conclude, & iflint favourable, 18 E. 4. 

12. 
At two plead not Guilty, and firſt one 
Allur is tryed and then the other is cryed 3 
"tis no Challenge to ſay the Juror tryed the 
other Iſſue, and gave Damages, of which 
Damages he ſhall be charged if he be attaint⸗ 
ed in an Attalnt, foz perhaps the Defendant 
will be found not Guilty, 


That 
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That the Juror is within the diſtreſs of Deins diſtreſs, G / 


any of the Parties, is a good cauſe of chal⸗ 

lenge, And lo it is, if he be within the vi⸗ 

ſtreſs of any perſon concerned, although no 

Party to the Action. As within the diſtreſs 

of A. the Maſter of the Defendant , who 

juſtifies as Dervant to A. by reaſon of his 

Freehold; and the Iſſue is ſur le frankte- 

nement. So foz him in reverſion received, - 

within the diſtrels of the Tenant foz Life. 

And lo in an Action by the Tenant fo: 

Life, within the diſtreſs of him in rever⸗ 

ſion : theſe are good challenges, CA. 
Bo in an Action by Dean and Chapter, 

within the viſkreſs of the Chapter, oz one 

of the Chapter, are good challenges. "A | 
Conlanguinity of the half Blood is i} 1 { 

p2incipal challenge: If the Juror be at the tad 

ninth degree, if it can be ſhewed it is good, y. * 
In an Aaion by the Dean and Chapter, o 16 

Papoꝛ and Commonalty, Bzother to one of 1 

the Commonaltp, oz to one of the Commons, 1 

is a good challenge: ſo to any perfon 

concerned in intereſt, although no party to 

the Action, As Couſin to the Patron, oz 

the Parſon, &c. fo in Attaint to one ok the 

petit Jury. = a 
But in an Ejectment , and not Guilty | 

pleaded 3 tis no challenge,tg the Array that 

the Sheriff is Couftn to the Leffoz of the 

Plaintiff ; foz it doth not appear that che 

Title ok him in Reverſion ſhall. be in que- 

tion, and he in Reverſion is no Party to 

the Action, Dee it lo adjundged upon We⸗ 

murter. Rolls tit. Tryal 653. But nowin 


our feigned Ejeccments it is othet wile, be⸗ 8 


R 2 -caule 


4 


"Py 
F 
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cauſe the Title of the Leſſo2 is only in 
- queſtion, 
Principal for | . *Tis a good challenge that the Juror is 
Affinity. /Gollip to the Plaintiff, & ſic e tonverſo; and 
ſo although the Son be dead; foz the ſpi- 
{ ritual Aftinicy remains, and lo is Curat of 
f the Juror. That the Juror hath married the 
Siſter of the party. That the Daughter of 
1] the Uncle of the Juror hath married the Un- 
cle of the party, Couſin to the Wife of the 
party. Theſe are good challenges, although 
| the Mike, &c. is dead, if her Iſſue be alive; 
| otherwiſe if ſhe be dead without Iſſue, foz 
then the caule ok the favour is determined. 


j — Wut tis no challenge to ſay the Juroz 
12 „is Byꝛother to one who married the Hilter of 
N | the party; noz that the Bon of the party 
3 married the Siſter of the Juroz: becauſe 

+. {| theleare not parties to the Action. 
1 3 N In Attaint tis a good challenge to the Ju- 
A 4 ; roz, that he hath married the Siſter of the 
Ly Mike of one of the petit Jury, fo2 the Alli- 

” | ance, , 

#7 Princioa1 for If. Juro: declare the right of one Party, 
kro. o2 give his Uerdic befoze hand, oz take mo- 
ny, this is a pzincipal challenge; but if)he 
| » . 6 pꝛomile a party, this is not a principal chal- 


| lenge, but foz favour, _ 
Principal for Ik the Action depending betwixt the party 
fe, {+ malice. - and Juro?, be ſuch as implieth Palice, this 
is a good challenge; 8 not if it imply no 
Palice. 
— That the party hath a | Appeal depending 
fl | againſt the Juroz, oz the Juroz againſt him, 
* oz Action of Battery, hat they are in de⸗ 
[ bate and wzangling, &c; are good challen- 
ges. 
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ges. Not, Actions of Debt; oz Treſpaſs, 3 < 


Quare clauſum fregit, &c. Noz that the Bꝛo⸗ + 
ther, &c. of the Party, hath Actions again 
the Juroz. 


That the Juroꝛ wagbozn out of the Kings Peremprory., af bas 


Ligeance 3 foz although he came into Eng- 
land an Infant, and is [wozn to the King, 


pet he continues an Alien ; and that he is Allen, 


Outlawed, fo2 then He is not legalis homo, 


are good challenges. 4 
If the Juroz lays that he will paſs foz one A 

party, becauſe he knows the verity of the 

matter, this is no cha lenge : But if he * 

ſays 'tis foz favour, *cis}a good challenge, ik 

the Zryozs find he ſpokt fo; favour, and not 

fo2 truth, 

In an Action betwixe the Ring and a party, King. [0X 
the Subject cannot take any challenge foz fa- = 
vour, as in an Indictment ok Barretry, &cc. 
the Defendant cannot challenge a Juroz foz 
favour to the Ring. $2 

If the Reco2d be in the ſame Court, it need How Challen- e. 
not be ſhewn, but if ic Ye in another Court, dcs ſhall be 2 75 
it ought to be ſhewed 3 ozelle tis no principal 1 * 
challenge. 

After the Array is affirmed, there ſhall not Ar what time / {fy 
be ſuch challenge to a Juroz which would _ "I ne (pd 
have been a ſufficienc challenge to the Array. 
As tis not a good challqnge. that the Juroz ' 
was impannelled at the{denomtnation of a 
party, koz this had beenſa good challenge co 
the Array. 3 

Jf.a-Pan challenge a Iijroz foz non-ſuffi- . /; 
ency of Freehold,, and ; this is adjudged 


* 
\ 90 95 

8281 

— 


againſt him, pet he may challenge foz fa- 
ww; and this ſhall be tryed. 10 H 6. 18. 
K 3 | If 
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% 
I pg Ik the Jury upon finding of the pzincipal 
5 ye do not tax the — foz which a Verire 
* facias iſſues to the ſame Juroꝛs, to tax the 
| Damages, the parties cannot take any chal- 
Wi, | lenge fo2 a cauſe befoze the firſt Tryal. But 
1111} 18 foz a cauſe ariſin afcer they may. And ſo 
With againſt les primes Jurors. 
0 Kling. The King cannot chßllenge a Juroz akter 
Wy. ( LR . be is ſwozn, unleſs it be foz a cauſe ariſing 
\ ||| after he is ſwozn. 


ln what caſes; If the Defendant challenge the Array 
4 he which which is found againſt him, oz he releaſe the 
x challenge, and che Array is affirmed, and 
the cauſe pre. afterwards he challenge a Juroz 3 he ought 
* to ſhew the cauſe pꝛelently. 
; | But if there be two Defendants, and one 
challenge the Array, and afterwards both 
challenge a Juroz; the other ſhall not ſhew 
, cauſe pzeſently, 
Ik à Juroz be challenged, and there be 
enough of the Pannel beſides, the cauſe of 
| challenge need not be ſhewed unleſs the other 
of ſide challenges touts peravail. 
7 Ik any of che Jurors be [wozn, and there 
; be be not ſufficient, fo: which a Tiles is 


a the 


| mer Jurozs is challenged, the cayſe oughc 
5 be ſhewed pzeſently, he being lwoꝛn bes 
oze. 
king: An an Action between the King and a 
ns | common perſon, as in an Indiament of 
; Warretry, pzeſentmenc of nuſance, &c. the 
| Defenvanc if he challenges any Juvo, mult 
1 che caule pꝛelently. 


But 


granted, and at the return one ok the pꝛi⸗ 


— , 
— 


r 


Polls. 


both Pannels chail nged, the Eſliors ſhall = ( — 
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But in an Inqueſt betwixt the King and 
a Stranger, the Stranger need not ſhew the A 
caule pzeſently ; foz in this caſe the Ring 
is as a common Perſon of the Realm, 

- Cauſe ought to be ſhewed befoze the Tales | 
be yo hall b — 

Ik both Parties enge, although foz Treat. A a. 2 
ſeveral cauſes, as if ſöne be fo2 Favour, and OB >. J 
the other Peremptozp ; yet the Juror ſhall ve 
d2zawn without ſhew = | 


It map be in an Inqiſeſt befoze the Sheriff In what In- 


to inquire of Waſte, Yoth co the Array and — a Chat? ©) 
lenge may be. 


But not in an Inqueſſof Office, as in a . 


Mrit of Inquiry of Damages. | 
In a Wric of Right a . lenge map be 


to the Polls del 4 Chivalers peturn. P \ 
Not of Coinage tofthe Mitnelles coming, 


to try the Ded in an Alliſe, Cf 2 
Ik one Party challenge the Array which T Tryal and {a 
ts affirmed, and afterwa Triors and , 


hallenge a Juror; 
be ought to ſhew cauſe p — and this — 
9 but otherwiſe of 


thall be cryed pꝛeſenely 
e the Challenge 


the other, who did not t 
to the Array. 
The Challenge aj who firlt chal-/ 724 4 


lenged, ſhall be firlt tryrd although the fürſt 
be foz Favour, aud chat of the others be riens 


deins H. | 
Ik the Venue 


of two Counties, and 


one of one Paunel nd the other of the other. of 
If the Array be challenged, the Court to 

try the Array may chuſe two Triozs, accozds 

ing to their diſcretion, 29 Aſſ. 15. 19 H.6,9. - 


: K 4 If 


Pd 


K In what caſes 
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Jf an Action be vep ding between the 
Juror and one of the Parties, and fo2 this he 
ts challenged, and che. gther ſays that this 
is bzought by Covin; the Trioꝛs map try 
this 3 foz although the Action is of Recozd, 
pet the Covin is not. 

The Juror may be examined upon a Voier 
dire, to any Challenge that is not to his dil⸗ 
honour; but the Triozs are not bound by 
his Oath. 

The T13i03s after they are ſwo2n may go 
at large by aſſent of the Parties until anos 
ther day, 

In Treſpaſs againſt two who plead to 


F þ Challenge orf iſſue, and a Venire fac. is returned, although 


Affirmance b 


* 
4 
* 
1 * * * 
5 by ? ? 
4 * * 
I 4 2 8 
* 
* 
! a 


one accept the Array, pet the other may chal- 
Tenge it, and if ic be found, the Array ſhall be 
| quathed againſt all. So in an Appeal againſt 
|} Pzincipal and Acceſſozy, foz one ſhall not 
diũinherit the other. 

But in an Appeal by two, ik the Defen- 
vant challenge a Juror,and one of the Plains 
tiffs agree to this; the other ſhall not be re- 
ceived to ſay that this is by Covin, but the 
| Jar ſhall be dzawn in favour to the Life of 

n. 

And pet in a Præcipe quod reddat by two, 
and the Tenant challenge the Array, be⸗ 
cauſe the Sheriff is Gollip to one of the De- 
mandants, and one Demandant acknowledge 
the Challenge, the other may lay that this 
is not ſo, and have it tryed, Rolls Tit. Tryal 
662. &c. 

In Gager de Ley none ſhall be challenged 
fo) favour 02 infufficiency, &c. 


one ſhall ſery 
for others. 


* 
„ 
— . ee VOTER 


Ley Gager . 


If 
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Ik there be a Challenge foz Coſinage, he Cofinage. | /+\- 
that takes the Challenge muſt ſhew how the - 
Juror is Couſin. But pet if the Coſinage, 
that is, the effect and ſubſtance be found, it 
ſufficeth ; ko the Law pꝛeferreth that which 
is material, be foze that which is fozmal. 
Ik the Juror have part of the Lang chat Depending on / N 
dependeth upon the ſame Title. „dhe ſame Title{ 7 \ * 
Ik a Juror be within the Yundzed, Leet, 2 | 
92 any way within the Deigniozy, immedi- ( 
ately oz mediately, o; any other diſtreſs of 
either Party, this isſa pzincipal Challenge. 
But if either Party be within the diſtreſs 
of the Juror, this is no paincipal Challenge, 
but % the Favour. 
Ik a Witneſs named in the Died be re- wines. 05 
turned ok the . it is a godd cauſe of 
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Challenge of him. Do if one within age Tofanr./ 


ol one and twenty be xeturned, it is a ginn ©. I 
cauſe of Human, 
Upon his own Ax, as if the Juror hath — 


given a Uerdict befoze, foz the lame cauſe, r. recs 
albeit it be reverſed by Mrit of Erroz, o b own AR. 
after Uerdict Judgment were arreſted. 
ik he hath given a fozmer Uerdic upon — Former Ver- 
ſame Title oz Patter, though betwern other c. 
Perſons, But it is to be obſerved, that 3 
Fpeak once foz all, that in this oz other 
like Caſes, he that taketh the Challenge 
mult ſhew the Recozd, if he will have it take 
place as a pzincipal Challenge, otherwile he 
mult conclude to the Favour unleſs it be a 
Reco2d of the ſame Court, and then he muſt 
ew * Doy a and Term, 


Do 
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So likewiſe one may be challenged, that 
FA daa. he was Judictoz of the Plaintiff oz Defen⸗ 
D; [3.3 I, dant, either of Treaſon, Felony, Piſlpzi- 
Wo fon, Treſpaſs, oz the like in the ſame 
n caule. 
„, 72 . If the Juror be Godfather to the Child of 
r the Plaintiff oz Defendant, oz e converb, 
this is allowed to be a good Challenge in 
N our Books. 
Alrbitrator. If a Juror hath bien an Arbitrator choſen 
Wi by the Plaintiff oz Defendant, in the ſame 
[ Cauſe, and have bien infozmed of, oz treated 
of the Patter, this is a pzincipal Challenge. 
| Dtherwile if he were never infozmed oz 
created thereof; and otherwiſe if he were 
indifferently choſen by either of the Parties, 
though he treated thereof, But a Commits 


ſtoner choſen by one of the Parties, foz ex⸗ 
amination of Witneſſes in the ſame cauſe, 
is no p2incipal cauſe of Challenge; foz he 
. | ts made by the King under the Gzeat Deal, 
„land not by the Party as the Arbitrator is, 
but he map upon cauſe be challenged {oz 
| Favour, 

Arbitrator in another matter is no cauſe of 
SY 1 Challeng e. 
ges. 8 Ik he — of Cognſel, Servant, oz of Robes 
, o2 Fe, 02 of eiſher Party, it is a piincipal 
I Challenge. 

\ | Eat orDrink Ik any after he be returned, do Eat and 

F Aj at the partie: Dzink at the Charge of either Party, it is a 
charge. p2incipal cauſe of Challenge, otherwile it is 
of a Trioz after he be ſwozn, 5 
Actlons of Action bzought eſther by the Juror againſt 
alice. either of the Partſes, oz by either of the 
7 f - Parties againſt him, which may imply 
; Palice 


Commiſſione 


Covin, either 


the Favour. . 
lenge co the Polls, which he might have had To the Polls. 
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Palice oz len are cauſes of pzinci- ; - 


cipal Challenge,“ unleſs they be bought by /7>C/ . 
efoze oz after the retuinnn 
foz if Covin be found, then it is no cauſe „„ 
of Challenge / ötber ions which do not A C. 
imply Malice! oz Diſpleaſure, but are to ©! * 
the Favour, as an Acion of Debt, &c. 
More 3. _— 
In a cauſe where the Parſon of a Pariſh Parſon and 
is Party, and the Right of the Church Pariſhes. 
cometh in debate, a Pariſhioner is a pꝛinci⸗ 
pal Challenge. Drherwiſe it is in Debt, oz 
any other Action where the Right of che 
Church cometh not in queſtion. | 
If either Party labour the Juror,and give To labour the 
him any thing to give his Uerdict, this is a Jury- 
pzincipal Challenge. But if eicher Party la⸗ 
bour the Juror to appear, and to do his Con- 
ſcience, this is no Challenge ac all, but law- 
ful fo him to do it. | 
That the Juror is a Fellow Servant with Fellow Ser- 
either party, is no pzincipal Challenge but co nt. 


Neither of the parties can take that Chal⸗ 


to the Array. | AO 1 
Note, If ——ů— may 2 L. 

cipal cauſe of Challenge to che Array, if the ee 

@heriff-return the Jury, the Plaincif in / {/-4v* 

that cafe map fo; his own expedition, al- {© *? 

ledge the ſame, and p}ap Pzocefs to the n — 

Coroners, which he caunst have, unleſs the 2 

Defendanc will confeſs it, but if the De⸗ 

fkendaut will not confels-it; then the Plain⸗ 

tiff ſhall” have a Venire facias to the Sheriff, 

and the Defendant ſhall never take any 


al⸗ 
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| Challenge foz that cauſe, and ſo in like 
Will: caſes, But on the part of Defendanc, any 
| AR ſuch matter ſhall not be alledged, and Pꝛo⸗ 
Wk tels pꝛaped to the Coroners, becauſe he map 


| challenge the Jury foz that cauſe, and can be 
Wo at no pꝛejudice. 
| 18 challenge to Challenge concluding to the Favour, when 
660 the Fayour. either party cannot take any principal Chal⸗ 
lenge, but ſheweth cauſes of Favour, which 
mut be left to the Conſcience: and Dilcre⸗ 
tion of the Trioꝛs, upon hearing their Evi- 
dence to find him favourable oz not kavou r- 
able. But pet ſome of them come nearer to 
pꝛincipal Challenge than other; As ik the 
Juror be of Kindzed, oz under the diſtrels 
ok him in the Reverſion oz Remainder, oz 
in whole Right the Avowzy oz Juſtification 
is made, oz the like: Theſe. be- p2inci- 
5 pal Challenges, becauſe he in Reverſton, 
Remainder, 02 in whoſe Right the Avowzy 
oz! Juffification is, is not party to the Re- 
-" cozd; otherwiſe it is, if they were made 
parties by Aid, Receipt oz Uoucher, and 
pet the cauſe .of Favour is apparent; lo it 
| is of all pzincipal cauſes, if they were party 
Fayour. to the Recozd. Now the cauſes of Favour 
are infinite, and thereof ſomewhat map be 
gathered of that which hath been ſaid, and 
the reſt J purpolely leave the Reader to the 
reading ok in our Books concerning that 
Patter. Foz all which the Rule: of Law is, 
8 That he muſt Hand indifferent as he ſtands 
1 py unſwozn. 1224 
g. bh) The Subject way challenge the Polls, 
— Ry J. 9 ©/here the King is party. And if a Pan be 
\ — outlawed of Zreaſpn oz — at the _ 
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of the King, and the party foz avoiding 

thereof alledgeth Impꝛilonment, oz the like, 

at the time of the Outlawzy, though the i 

Iſſue be joyned upon a collateral Point, pet 

- Hall the party have ſuch Challenges, as ik 

he had been arraigned upon the Crime it 

ſelf, foz this by a mean — his Life / 

alſo, ; 


Propter delictum, as if the Juror be arne , [hed 
tainted 02 convicted of Treaſon oz Felony, Propter deli /@ \, 
oz fo; any Offence to Life oz Pember, oz in 
Attaint foz a falſe Uervic,o2 foy Perjury as 
a Witneſs, o2 in a Conſpiracy at the Suit 
of the King, oz in any'Sutt (either foz the 
King, oz foz any Subject) be adjudged to 
the Pillozy, Tumbzel, oz the like, oz to be 
bzanded, oz to be ſfigmatiſed, oz to have 
any other Co2pozal Puniſhment whereby be 
becomech Infamous, ( foz it is a Paxim Infamous. 
in Law, Repellitur a ſacramento infamis,) 
thele and the like are pzincipal- cauſes ok 
Challenge, So it is if a Pan be outlawed Putlaved. 
in Treſpaſs, Debt, oz any other Action, | 

fo2 he is Exlex, and therefoze is not legalis | 

homo. And old Books have ſaid, That if 

you excommunicated, he could not be ok a 


a. A 


'9 Baſtard map be of a Jury, yet may b Baſtards / 
challenged ik he be of Kindzed, Jenk. Cent. 1. | 
Cap. 90. 

Der the Statutes of W. 2. and Artic: ſupra 
Chartas, what perſons the Sheriff ought top 
return on Juries. And ſe F. N. B. breve de 2 ought to 
non ponendis in Aſſiſis & juratis; and the Re- be on Jurles. UA. 
gilter in the ſame Writ, And ſe there what 2 

remedp 
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remedp the party hath that is returned 
| againſt Law. 

If; At what time It is neceſſary to be known, the time 
e 9% challenge: when the Challenge is co be taken, Firſt, 
eK be taken. he that hath divers Challenges, muſt take 
lh | N them all at once, and the Law ſo requireth ; 
indifferent Trials, and divers Challenges 
are not accounted double. Secondly, If one 
be challenged hy one party, if after he be 
tried indifferent, it is time enough foz the 
other party to challenge him, Thirdlpy, 
after Challenge to the Array, and Trial 
duly returned, if the ſame party take a 
Challenge to the Polls, he muſt ſhewcauſe 
pzeſently. Fourthly, So if a Juror be 
fozmerly ſwozn, if he be challenged, he 
mult ſhew cauſe pꝛelently, and that cauſe 
mult riſe ſince he was lwozn. Filfthly, 
When the King is party, oz in an Ap⸗ 
peal of Felony, the Defendant that chals 
lengeth foz cauſe, mult ſhew his caule pꝛe⸗ 
ſently, Sixthly, Ik a Pan in caſe of 
Treaſon oz Felony, challenge ko; cauſe, 
and he be tried indifferent, pet he map 
challenge him peremptozily, Seventhly, 
A Challenge foꝛ the Pundzed mult be taken 
| befoze ſo many be ſwozn as will ſerve fo2 
Hundredors. Mundzedozs, o; elſe he loſech the advantage 


thereok. | 
Wrir of Right Jn a Writ ok Night, the Gzand Jury muſt 
Load) 9 E be challenged befoze the four Knights, be- 
B foze they be returnen in Court; koz after 
BY thep be returned in Court, there cannoc any 
i Challenge be taken unto them, 


Nota, 


Tryals per Pals. 148 


Nota, The Array ok the Tales ſhall not The Array 1 — 5 ö 

be challenged by any one party, until the he Tl. 2 

Array of the pzincipal be tried 3 but if te an, 

Plaintiff challenge the Array of the pzinci- 

pal, the Defendant may challenge the Array 

of the Tales. After one hath taken Chal- 

lence to the Poll, he cannot challenge the 

Array. 

Now it is to be ſen how challenge to 

the Array of the pzincipal Pannel, oz of the \ 

Tales, oz of the Polls ſhall be tried, and who 

ſhall be Triozs of the ſame, and to whom 

Pꝛoceſs ſhall be awarded, + FA) = 
Af the Plaintiff. alledge a cauſe of Chal-1/: fp AE] WS 

lenge againſt the Sheriff, the Pzoceſs ſhall\ 7 .v-* 

be directed to the Cozoners 3 if any cauſe (. 

againſt any of the Coꝛoners, Pꝛocels ſhal#Corovters:” 

be awarded to the reſt; if againſt All ot 

them, then the Court ſhall appoint certain / 

Elifors oz Eſliors, (ſo named ab eligendo) bes }xlicors: 

cauſe they are named by the Court, againſt 

whoſe Recurn no Challenge ſhall be caken | 

to the Array, becauſe they were appointed 

by the Court, but he may have his Chal- 

lenge to the Polls, Note, If Pꝛoteſs be 

once awarded . foz the partialitp of the 

Sheriff, though there be a new — 

pet Pzoceſs ſhall nerer be awarded to him; | 

foz the Entry is, Ita quod Vicecomes ſe non | 

intromiceat. But otherwile it is, fo that 

— 1 was Tenant to either party, 03 oz the! ) 
Af the Array be challenged in Court, i Array. "10 

ſhall be cried by two of them that be im⸗ 

pannelled to be appointed by the Court: 


foz the Triozs in that caſe ſhall not _ {Two Trion. 
the 


Demur to a a 
Challenge, 
how deter- 
minable. 


Array of the] 
Principal and 
Talts. 


Array of the Tales; foz now it is, as if 
| there had been no appearance of the pꝛin⸗ 


; 


ſ 


Two Triors, ! 


| 
_ 
j 
| 
| 
| 
| 
| 


ö 


\ Ceaſe, and the two that be ſwo2n on the 


Trials of Chal! Iwozn, be challenged, thoſe that are [won 


lenges. 
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the number of two, unleſs it be by conſent. 
Eut when the Court names two foz ſome 
ſpecial cauſe alledged by either parcy, the 
Court map name others; if the Array be 
quaſhed, then P2oceſs (ſhall be awarded, ut 
ſupra. If there be a demur to a Challen e, 
the Judge befoze whom the cauſe is to be 
tried, map determine it, 02 adjozn it to be 
heard another time, Stiles 464. Vide Bulſtr. 
1 part 114. 

| Ik a Pannel upon a Venire facias be re- 
turned, and a Tales, and the Array of- the 
principal is challenged, the Triozs which 
try and quaſh the Array, ſhall not try the 


cipal Pannel; but ik the Triozs affirm 
the Array ok the Paincipal, then they thall 
try the Array of the Tales. If the Plaintiff 
challenge the Array of the Pzincipal, and 
the Defendant the Array of the Tales, there 
the one of the Pꝛincipal and the other. of 
the Tales ſhall try both Arrays. Foz other 
matter concerning the Tales, ſe in Cooks 
Repozts, matters wozthy ok obſervation. 
When any Challenge is made to the Polls, 
two Trioꝛs ſhall be appointed by the Court; 
and ik they try one indifferent, and he be 
[wozn, then he and the two ZDTriozs ſhall try 
another; and if another be tried indifferent, 
| and he be Twozu, then the two. Triozs 


Jury ſhall try the reit. 
Ik any of the Jury, after ſome of chem be 


| are to ſay, whether he that is 2 
E 
| 
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be indifferent oz not. Wut if che firſt oz 
fecond Pan be challenged, t then the Court 
doth ule to appoint ſome ok them, (- who 
it plealeth,) that ſhall be akterwards worn 
to try the indifferency ok the perſon chal- 


lenged. 
1. All Challenges mutt be taken befoze- Rulesconcere 
the Jurors ate ſwozn, | ing Challe 


2. Ik one challenge a Juror, and it be 
found againſt the Challenger, he may not 
Re” the Juror foz the ſecond cauſe. © - ? 

one challenge the Array, and it be 
corny: OR him, he map not afterward 
challenge any of the Polls, without Yes | 
ing cauſe pꝛelentiy; and this Gan be tryed | 


4. .Na Challenge ball be Admitcey: wind i 2 7 * ) 
the Triozs appointed by the Court. M 
Ak the Plaintiff challenge ten, and the Trial of _—_ Tia 4- 
- Defenvant one, and the twelfth is ſwomn Jes eng — 
cauſe” one cannot try alone, there ſhall be 
added to him one challenged by the Platn- 
tiff; and the other by the Defendanc, When | | 
the Trial is to be har by two Counties, | 
the manner ok the Trial 4s wojthy' bf + bs * 4 
tervatton, and apparene in our Books, -' Jf 
the kur xnights in the'Wrie of Right/ be | 
challenged, they ſhall try themſelves,” and . 
they: ſhall chooſe che Gꝛand Allie, and try 
the Challenges ok the parties. Ik the taule 
of Challenges touch the vichondur dz vil⸗ 
rtredit of the Juror, he ſhall not be erami⸗ juror examl- 

ned upon his Paths but in other tales he\ned, 
ſhall be examined upon his Oath, to {nfozm | 
the Triozs. Ik an Inqueſt be awarded by 
nw; the Defendant hath loſt his Chal- 

L lenge 3 


} Challenge loſt, 


A wrong name 
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[lenge 3 but the Plaintiff- may challenge foz 


juſt cauſe, and that ſhall be examined and 
tried. 

- Whereſoever the Plaintiff is to recover 
per viſum juratorum, there ought to be fix of 


the Jury that have had the view, or knowu 


BY Challenges. | 
to inquire foz Waſte, ſche parties have ben 
| received to take their Challenges. But paſ- 


the Land in queſtion ſo as he be able 
to put the Plaintiff in poſſeſſion, if he re⸗ 
cover. 


In Proprietate IT and a Mrit 


ſing over many things touching this matter, 
A will conclude wich the ſaying of Bracton, 
Plures autem aliæ ſunt. cauſe recuſandi jura- 
tores, de quibus ad præſens non recolo, fed que 
jam enumerate ſunt, ſufficiant exempli cauſa, 
1 Inſt. 157, 158. 

Treat doth ſignitie as taken out oz with⸗ 
dzawn,: and is applied ta a Juror, that is 
withdzawn by conſeut, oz removed and dil⸗ 
2 by Challenge. 

J Juror ſick was withdzawn, and another 


by Pal Rep. 41 1. 
et ber Evidence. given the King tanndt 


DN Juror, but befoze he map; but after 
Evidence on his pzayer the Court map diſ- 
charge che Jury, Keeble 2 part, 356. 

- If. the Dekendant do not appear at the 
Trial when he is called, he loſeth his Chal⸗ 
lenge to the Jurors, although be doth: altete 
wards appear. 

"Tis a good Challenge to a Juror: to tar 
Pune is returned by another Name in on 

nnel 


* 


— 
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A Juror appeared and ſaid he had no No Fręehold. 
Freehold, and pꝛaped that he might not L 
ſerve, yet the Judge would not ſpare him ; 
foz he may have an Action againſt the 
Sheriff foz returning him, Rolls 2 part, 

Reports 483. 


The Challenge pro defectu Hundred. 
muſt be wzitten in Parchment, and the 
Council muſt arraign it in French, upon which 
the Defendant may take Iſſue oz demur. The 

Clerk oz Allociate in Court mult call the 
Jury over, and ask if they have any Lands 
within the Hundred, oz had at the time of 
the Array'of the Pannel, and whether thep 
dwell, oz did dwell, in the ſame. And upon 
examination if it appear clearly, that they 
have no Lands oz Tenements, noz dwell 
in the Hundred; then the Clerk is to mark 

them by the ſide of everp of their Names 

thus | przter Hundred. | but if he find there 
be two Hundredors, he is to reſozt back to 
the præter Hundred. and ſwear them in oz⸗ 
der. So that you ſ@ the Trial whether 
Hundredbrs o not, is determined by the 
Courts examination by the Poll ſeverally. 
But if the Council demur, and the other 
ſide joyn in Demurrer, the Judge of Aſſiſes 
map affirm the Challenge, and over-rule 
the Demurrer;- 02 allow the Demurrer god, 
and p2oc#d to the Trial of the Cauſe; o2 if 
the Judge doubt, it may be determined in 

Bank, but this is great delay. If the Chal⸗ 
lllenge be adjudged good, the Court awards, 

Que le pannel il ſoit caſſe. 
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In Cities, Cor- 


porations, 
Burroughs 
and Towns, 
and Counties, 


cannot be. 


- \_ Hundredors. 


Tales de eir- 
cunſtanti bus 

may be in the 
_ caſe of Allens. 
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At Common Law there ought to have 
ben four Hundredors returned and appeared 
in all Actions pro meliori notitia cauſe in 
controverſia, fo vicini vicinorum facta ſcire 


this Challenge præſumuntur. But by the Statute 35 H. 8. 


cap. 6. fit are to be returned and appear. 
But ſince by the Statute 27 Eliz. cap. 6. if 
two Hundredors be returned and appear, it is 


kutlicient in all perſonal Actions $ But in 


real Actions there muſt be ſix, oz elſe Re- 
manet pro deſectu Jur. 5 

Note, In an Jnfozmation of Fo2gery to 
be tried at Bar upon the Attozny Generals 
motion, that the Defendant might not - 
challenge foz want of Hundredors 3 it was 
denied him, Keebles 3 part, 740. 

The Court ſhall appoint two Triozs in 
a Challenge to the Poll, and if chey find 
two indifferent, the firſt Triozs ſhall be 
diſcharged, and the two that are found 
indifferent, being lwozn to try the Iſſue, 
ſhall alſo be ſwozn to try the reſt ok their 
Fellows. | | "Pk k 

At Common Law there uſed to be re- 


' turned 24 upon the Venire, and afterwards a 


Habeas corpora with a Decem Tales, and if a 
full Jury did not appear o2 were challenged, 
then a Diſtringas with an Octo Tales, and 
ſo to the Duo Tales, if there were not a 
full Jury. And this was the courſe until the 
Statute 35 H. 8. which gives the Tales de 
circumſtantibus at the Aſſiſes, &c. and by the 
Stat. 5 Phil. & Mar. cap. 7. where the King, 
Nuecen oz Infozmer, &c. are parties. 
A Challenge map be taken to thoſe of the 
Tales de circumſtantibus. * 
P 


ä \ 
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Wy the Statute 33 Ed. 1. The Bing and R= j{L X 
thoſe who pꝛolecute foz him, muſt ſhew their © 
cauſe of Challenge, as betwirt party and 
party, and left to the diſcretion of the In⸗ 
ſtices. | : 1 

The King oz any one authoziſed fo) him 
may releaſe his Challenge. Where the partyv v 
may challenge, the Ring may challenge. | 

*Tis no Challenge to ſay, the Juror is the N 5 
Kings Tenant, oz that he is favourable to 
the King but tis good to lap, the Sheriff oz 
Juror bears grudge oz malice to the Defen- EG 
dant where the King is party. | If che Juror < bY 2 
bath any Fre&ehold tis lufficient, althounhg g 
not to 40 8. a pear: Foz the Statute which 
injoins that, ſpeaks only betwixt party and 
party, | | 

The firſt who challenges, be he Plainciff 
oz Defenvant, ſhall have the p2eference and -/,.\. . : 
advantage of his Challenge. Af a Juror bee: 
once challenged and withdzawn upon te 
p3zincipal ; he cannot ſerve upon the Tales, if 
he doth *tis Erroz, and Judgment may be 
ſkated; And ſo if he be challenged, and a 
Jury remain pro defect. Juratorum, if he be 
ſwozn upon a new Diſtringas, tis Erroz, not 
helped by any Statute of Jeofails, and a miſ- 
trial, and a Venire facias de novo may be 
awarded, Cro. El. f.429. Whitbies Caſe, 

FEliſors may be \wo2n in ſome caſes to re- 

turn and impannel all Juries,' as ſhould upon 
any Venire facias, Habeas corpora 02 Diſtringas 
Jur. come to their Bands impartially, indif- 
ferently and without favour oz aftecion,noz 
at the denominatton of any perſon, 


L 3 The 
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The Reco2d of Attainder, Conviction,Er- 
communication, Dutlawzy, &c. oz a Copy 
thereof ought to be p2oduced to pꝛove the 


|| ,-— cauſe of challeuge chereupon, 


"Where Bodies Politick 02 Co2pozate are 
concerned, a Challenge map be taken which 
ariſes from the individuals, as Bꝛother to 


| one of the Pꝛebendaries, is a god Challenge 


where the Dean and Chapter are parties, 
&e. Hob. 87. Do a Pariſhioner, where the 
| Right of the Church comes in queſtion at 


{the Suit of the Parſon, 17 AM, 15. 


Jn Migh⸗Treaſon the Pziſoner may pe- 
remptozily challenge to the number of 35, 
which is under the number of 3 Juries, but 
in Petite Treaſon, Purder oz Felony the 
number is reduced to 20. The Pꝛiſoner ma 


| _— any that are Witneſles again 
im. 


Where the Bing js party the Defendanc 
mult ſhew che caule of his Challenge in⸗ 
ſkantly, | 

After a Challenge foz cauſe, the Pꝛiſoner 
_ challenge the ſame perſon perempto- 
rily, | | 
One of the Petty Jury was challenged bes 
cauſe he had been of the Gzand Jury, and 


found the Bill, Sinderfin 244. *Tis a good 


Challenge, 


CAP. 


[ 
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CAP. X. Co „40 


Of what Thirgs a Jury may inquire; 
when of Spiritual; when of Things 
done in another County, or in an- 
other Kingdom; when of Eſtopples, 

and when not; when of a Mans 

- Intent, &*c. | 


The next Wozds in the Writ, which See more of 
bave not yet been taken notice of, are this matter, 
theſe, Per quos rei veritas melius ſciri poterit; 7 13 
and this is the chief end of their meeting co⸗ 
gether :' No Court can give a right Judg- Ex facto Ffus 
nnd. ny the truth of che Fact be cer⸗ oritzr. 
tainly known; and to find out this Truth, 
no wap is like to this of Juries 3 foz they do 
nat only go upon their own knowledge, 
though thep are Neighbours to the place 
where the queſtion is moved, and ſa are 
pzeſumed to have a better knowledge of 
the Fact, than any others; foz vicinus facta 
vicini præſutnitur ſcire; But leſt this p26 
ſumption ſhould fail, the Law allows other 
Evidence to be given tothem, by which thep 
may moze certainly and confidently give 
their Uerdict of the Jſſue, which is meant 
by this wozd Rei. : 
And here, it will not be amiſs to give port 
a b3ief deſcription, de quibus rebus, what the 
Ing eſt may inquire ok, and find. 


A. 4 Where- 


| = 
Of the Law. 
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Wherefoze, though it be true, that a Jury 
ſhall not be charged, noz meddle with a mat- 
ter of Law; and if they do, and find it, their 
Verdict as to this ſhall be void; pet daily 
experience (as well as Littleton, Sect. 368.) 
tells us, that they may take upon them the 
knowledge of the Law, and give a general 
Uerdict 3 though to find the Special Matter 
is the ſafeſt way foꝛ them, becauſe, if they 
miſtake che Law, they run into the danger 
of an Attaint. | | 

Jn the Caſe of Manby and Scot, adj. Trin. 
13 Car.2. B. R. one queſtion was if the Uer- 
dict was well found, tn an Action of the caſe 
againſt the Husband foz Wares bought by 
the Wife 3 the Merdict finding, that the 
Wares were neceſſaries, and accoꝛding to her 


. Degree, whereas (as was objected-) they 


ought to have found the Degree of the party, 
and the value of the Mares and left it to 
the Court to judge. | 
But it was antwered and reſolved that the 
Court, i. e. the Judge befoze whom tis tried 
inkozms the Jury of the Patter of Law, and 
acco2dingly they find, and ſo it belongs not 
to this Court, [ 
Broughton a Reader of the Temple bzought 
a Eill by Quo minus in the Chequer againſt 
Prince fo maintaining a Suit againſt the 
Stat. &c. Prince pleads that he was admit⸗ 
ted in the Inner- Temple, and Student foz 
many years there, that he was Conſiliarius, 
in Lege eruditus, and took his Fe in that 


cauſe. B. replied, de Injuria ſua propria abſque 


hoc quod in lege eruditus, &c. & hoc petit, 


c. & defendens ſimiliter. 


re e ) 


— It was moved that the Defendant ould 


who ate directed by the Court as to the plaint, 


where The Nar. 1s, that the Defendant kept , 
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demur to the Replication. Ackinſon except⸗ 
ed to the Traverſe and Contluſion; foz it 
cannot be tryed by a Jury; foz (ſays he) 
if matters in Law be to be tryed by: the 
Judges, a fortiori, the learning of the Law 
onght to be tryed by them. 

er Manwood Thief Baron, Jt ſhall be 
tryed by the Country. 3 Leo. 237. Broughton 
verſ. Prince; which Cale is cited 3 Cro. 728. 
to be otherwiſe ruled; pet it was allowed 
there a good Illue, whether a Parſon of a 


Pariſh could ſpeak WENb. | 3 
"Hur. 20, 2 1. Whether a plaint was leviev \ JN 
acco2ding to the cuffgm, was tryed by a Jury ; 


and whether it were purſuant to the cuſtom, 
and are to find accozding to ſuch directions, 55 1 
In many. Caſes, the Jury are to enquire of a Nass in 4) I 
ok the knowledge and intent of a Pan, as tent, In 
a Dog which killed the Plaintiffs Sheep, 
ſciens canem ſuum ad mordendos oves conſue- 
tum; though ſciens be not traverſable, pet the 
Jury upon Evidence muſt enquire of it. 
lib. 4. 18. 1 
In ſome Caſes, a Jury may try and find orginal) | 
a ſpiritual thing, as a Divozce, Patrimony, chingss. 
&c. and muſt take notice thereof, upon pain 
of Attaint, li. 4. 29. lib. 9. lib. 7. 43. vide 
hic cap 2. | . 
The Jury may find Baſtardp, but it was Baſtard. 
pleaded it muſt be tryed by Certificate. 5 
So they. may find a Divorce, foz it is Dlrorce, 
not matter of Necoꝛd, but a matter in fait. 


The 
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In Treſpaſs Quare Cauſum ſregit, in the Coun- The Jurozs of 
ty of D. where the Treſpaſs was committed one County, ma 
b | | » p 
in the County of S. upon Not Guilty, if the find any tranſito 
Jury find the Defendant guilty in the Coun- | d any | * 
ty of S. their Verdi& Is void. But if they thing done in ano- 
find him Guilty generally, an Attaint lyeth. ther County: nay 
Finch. zoo. Beeauſe this Treſpaſs is local; ſome times they 
and what is local cannot be inquired of by muſt | find local 
4 men of another County, for they can have M4 
no conuſans of it. things in another 
8 : County; as if the 
\Yeir.pleads riens per diſcent, and the Plaintiff 
replies, Aſſets in a Pariſh and Ward with⸗ 
in London, the Jury may find Aſſets in any 
County; the fame Cale againſt an Executoꝛ, 
; whopleads plene adminiſtravit; the Jury may 
| likewiſe find Aſſets in any part of che 
Mosld. And the Reaſon is, becauſe the 
plate is only named foz neceſſity of Tryal, 
of things But where the place is part of che Jſlue, it 
done in ano- is otherwiſe, And therefoze if J pzomiſe 
ther County in one place to do a thing in another, and 


j 
E 


. Allue is upon che bzeach, the Jury ought co 
6 come from the place of the bzeach. Put ik 
( \/ J pꝛomile in London, to do a chin at 
. Burdeaux in France, ànd Iſſue upon the bꝛeach, 
pet this ſhall be tryed in London fp? neceſſi- 


ty, becauſe otherwiſe it would want Trpal, 
the Jury muft enquire of the bakach at Bur- 
deaux. But if J pꝛomiſe in France to do a 
Rolls tit. Try- thing in France, ſo that both Contract and 
al f. 371, performance is beyond Dea, this wants Try⸗ 
* zal in our Law. Lib. 6. 47. Lib. 7. 23, 26, 

7. | 
In the Cale of Drake and Beere: Trin. 15 
Car. 2. B. R. this difference was agreed by 
the Court, viz. That a Jurp in an Inkeriour 
Court may inquire ok things out of the Jus 
| rildickion, 
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riſdiction, ik they be but foz increaſe of Da 
mages, as is 1 Cro. 571. Ireland verſus 
Blackwel 3 but if they enquire of any thing 
illuable out of that Juriſdiction, ft is naught, 
1 Cro. 101. 2 Cro. 503. 
Erroz was bzought to Reverſe a Judgment . 
given in the Palace Court, in 2 — to — ow 
that the Defendant was indebted to the 
Plaintiff Infra Juriſdictionem, foz Nurſing of 
a Child, not ſaying the Nurſing was Infra 
Juriſdictionem. 1 
Wadh. Windham Juſtice, held it good, foz 
that it is a Debt every where, and not like 
a Debt that ariſeth by matter collateral x 
But Twiſden Juſtice doubted, Whitehead 
verſus Brown. Paſch, 15 Car. 2. B. R. 
Vide Sanders's Repo2t, 1 part 73. Peacock 
againſt Bell and Kendal. The Plaintiff de⸗ 
clared the Defendant Infra Juriſdictionem in- 
debitatus fuiſſet to the Plaintiffin 391. pro di- 
verſis Merchandizis per quer. eidem Defendenti 
ante tempus illud vendit. & deliberat. Meld 
naught in an Jnferiour Court, foz not ſay- - 
ing ibidem vendit. &c. but good in a Dupe- Loferlor 
riour Court, and in the County Palatine of Courts. 
Durham, foz that is an Daiginal and Supe⸗ | 
The Jury may find Eſtoppels, as the ta⸗ {1 
king of a Leaſe of a Pan's own Land, | 
Deed indented, oz the delivery of a Deed be When he \ 
foze the Date, as in Debt by an Admini-|EfopPel is 
ſtratoz, upon a Bond dated 4 Aprilis , 24\coure may 
Eliz. The Defendant pleaded that the In⸗ Judge accor- 
teſtate dyed befoze the date of the Obligation, di 
and iſſint nient ſon fait, upon which they were 
at Iſſue, and adjudged that the Jury m_ 
n 
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find that the Bond was delivezed the third 
of April, becauſe they are ſwozn ad veritatem 
dicendum; though the parties are eſtopped to 
plead a Deed was delivered befoze the date; 
but they may plead a delivery after the date, 
becauſe it ſhall never be intended that a Deed 
| was delivered befoze the date, but after it 
map. 
But ik the Eſtoppel o2 Admittance be with- 
in the ſame Reco2d, in which Iſſue is joyned, 
then the Juro2s cannot find any thing con- 
{ trary to this, which the parties have affirm- 
ed, and admitted of Recozd, though it be 
not true, fo2 the Court may give Judgment 
upon matters confeſſed by the parties; and 
the Juro2s are not to be charged with any 
| ſuch thing, but only with ſuch in which the 
; Parties vary, Lib. 2. 4. Lib. 4. 53. Co. Lit. 
| 427. 
{ q 2) Decree, , A Decree in Chancery, ſhall be tryed by a 


or . 


— — —— —— 


Jury, and not by it ſelf 3 foz it is not a Re- 
cozd, but a Decree Recozded, The Chan- 
cery, ds it is a Court of Equity, is not a 
Court of Recozd, but touching things agita⸗ 
ted in the Petty-Bag Dffice, it is a Court of 


| 


FD Reco2d, 
Exemplific - @Cremplitication of a Decree, in Chance- 
tion. ry, which. haß Bill and Anſwer, allowed 

good Cvidenck. Keebles 1 part 21. DE&ds, 
GCC. | 


'm The Jury may find Deeds oz matter of 
(4 f.2| Records not KReco2d, if they will, though not ſhewed in 
|” - thewed, Evidence, Finch 400. | They may inquire 

22 of things done befoze the memozy ok Pan. 
| \ Lib. 9. oY 


_ The 
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The Jury in many Caſes may find mat 
ters in a Fozeign County, Conditions, 
Recods, Releaſes, &c. As in Battery of 
the Plaintiffs Servant in one Countp and 
loſs of Service in another County, this 
Damage in the other County may be inqui⸗ Foreign Coun- 
red of by the Jury of the County where the) · 
Batterp is laid. The like of Allets becauſe - 
Zranſitozy, otherwiſe of a local Treſpaſs, | 


&C. ! 
Nul tiel Reco2d is not to be tryed by a Jus If 
ry, but. upon the general Iſſue, &c. they C. 


mey find a Recozd, 
The Jury may finda Warranty, being Warranty. Þ ” 
given in Evidence, though it be not pleaded : 

nay,*the Jury may find that which cannot Je 

be pleaded; as in Treſpals, upon not gnilty; 

The Jury may find that the Defendant leaſ- 

ed Lands fo; Life, upon Condition, and en- condition, 

tred fo the Condition bzoken-; though this 

cannot be pleaded without Deed, yet the Jury 

or find it. Lit. Sect. 366, 


ie e-a collateral Warranty binds, this M BR a x 
may well be given in Evidence: foz although, N PAS / | 
it doth not give a right, pet in Law this 7 Wl 2 1 


ſhall bar and bind a Right. Lib. 10. 97. 
But this matter comes moze pꝛoperly un⸗ 

der the Title Evidence; wherefoze we will 

m_ to that, | 
Dee allo in Chap. 13. 


CAP. 


5 


5. | 
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C AP. XI. 


Evidence and Witneſſes. 


— 


Utidence, Evidentia: This Wow in legal 
underſtanding (faith Coke. 1 Inſt, 283.) 
doth not only contain matters of Record, as 


Letters Pacents, Fines, Recoveries, Inrol⸗ 


ments, and the like, and Writings under 
Seal; as Charters and Deeds, and other 
Wricings without Seal; as , Court-Rolls, 
Accounts, and the like, which are calley 


Evivences, Inſtrumenta. But in a larger 


ſenſe, it containech allo Teſtimonia, the Te⸗ 
ſtimony of Witneſſes, and other - pzoofs to 
be pꝛoduced and given to a Jury foz finding 
of any Illue joyned between the Parties: 
and it is called Evidence, becauſe thereby 
the point in Jſſue is to be made evident to 
the Jury: Probationes debent eſſe evidentcs 


(id eſt) perpicue & facile inteligi, 


And this Evidence (wich Bratton) we may 


term probatio duplex, viz. viva, as Witneſs 


ſes, viva voce; and Mortua, as by Deeds , 


. Wricings and Inttruments 3 and Violenta 


[4 FOR | 


| 


præſumptio, in many Caſes, is plena probatio, 
and therefoze if all the Mitnelles to a Deev 
be dead, then the Deed ſhall receive credit; 
per collationern ſigillorum ſcripture, &c. but 


\ eſpecially if there hath been a continual and 


quiet poſſeſſion; which is a violent pzeſump- 
ion. I Inſt, 6. fo} no Pan can keep his 


Witneſſes alive. 
It 
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„Ik a thing be generallp referred to pzoof, Proof. 2 4 
this ſhall be intended pꝛaof by Jurp; but if T - 
other manner of pzoof b a_ upon, thac 

ſhall take away the pzopf which the Law 

generally intends by Juty: Hob. 127. As 

if 5 pꝛomile to pay what Pony you pꝛove B. 

bozrowed 3 this may be moved in the ſame 

Acion bꝛought upon the phomile. Vide Rolls 

tit, Tryal 594, 395. 

{/ Jn Felonies, &c. the perſons that give 

Evidence foz the Pꝛiſoner again the King 

are not ſwo2n,: but ſee —— 211. 

minſter Hall, and the Witnel 3 that gave 

Evidence fo B. were admitted to be ſwo2n, 

„Amd ſo the Defendants Mlitneſles in Ap- 

: peal of Purder. 325.” And the Court would 

not allow Evidence upon Dath, given upon 

the Indictment, although che Witnels was 

dead; noz is Evidence upon the India ment 

of Treſpaſs, Evidence upon an Adton - of 

Treſpaſs, ibid. 

Upon Judidtmeuts and Infozmations cots 

— criminal Offences, as agatuſt a Ju⸗ 
ſice foꝛ compounding of Recognizances, &c. 
Upon motion the Court will ozder the 
Pzoſecuto2 to give particular inſtances that 
the Defendanc may know what to delend. 
Keeble 2 part. 220. | 
, A Jew being a Witneſs is ſwozn on che 
Dld Teſtament, aur Perjury upon the Dta- 
tute 5 Eliz. cap. 9. may be aſſigned upon 
this Dath 2 fo if it bi taken on the Common 
Paper Bock, that hath' che Epiſtles ang 
Goſpel, Keebles 2 part 3 14. Hill. 19, 20 Car. 2. 


B. R. 
Pen 
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Witneſſes. Pen that are ſo bꝛanded with Inkamp, 

aA. that they cannot be Juro2s, (foꝛ which ſee 
befoze who map be Juro2s) cannot be Mit⸗ 
nelles; yet per Glyn Chief Juſtice and New- 
digate Juſtice, Mich. 1657. B. R. Conviction 
ok common Barretry hinders not from being 
à Mitnels; but Maynard, Serjeant, held 

ſtrongly againſt it. | 
RE At Lent Aſſiſes, Suffolk, 1657. St. John 
D Chief Zuſtice C. B. would not allow one who 
. had been whippev koz Petty Larceny, to be a 
Witneſs 3 but Earl Serjeant ſaid, they oughs 
do be ſtigmatici that are diſabled from being 
* Witneſſes 3 Pet per Roll Chief Juſtice, one 
burnt in the. Pand foz Felony. may be a 
Witneſs foz he is in capacity to purchaſe 
Lands, and his fault is purged by his pu- 
niſhment. Stiles 388. „5 
who may be The Mike cannot be a Witneſs foz oz 
Witneſſes. àgainſt her Yusband, 1 Iuſt. 6. that is, in 
„„ I cafe of a'commonperſon, between party and 
227 party 3 but between the King and the party 
on an Jndiment ſhe may, although it con- 
cerns the Feme her ſelf, as in the Lozd Aud- 
ley's Caſe, Hut. 116. So the may have the 
Peace againſt her Husband. We 
In an Indictment pzoſecuted. by the Pul⸗ 
„band, oz ſeducing away His: Mike, and 
keeping her ſome time in Adultery. The 
Wife was admicted to be a Witneſs. againſt 
the Defendant, - Goram Judice , - Windham, 
Lent. Aſſiſes at, Aylesbury, and the Defenvant 
was found guilty. he map be a Wieneſs 
e9:-p2ove a Cheat upon her: and her Pul⸗ 


* 


band. Siderfin 431. 
And 
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And ſo it was reſolved in John Brown's ©; — — 
Caſe, Trin. 25 Car. 2. B. R. on the Statute © 
| of 3 H. 7. cap. 2. vid. 1 Cro. 492. | 5 
| The King cannot be a Witneſs by his 
Letters under his Signet Pannal: One 
attainted of Piracy cannot be a Mitnels to 
pꝛove another guilty. If he accuſed another 
befoze he was attainted, and afterwards con- ; 
kelles he wzonged him, this confeſſion ſhall +, 
be. rejected, becauſe he is attainteb. A Woes 
man cannot be a Witneſs to pzove a Pan to 
be a Uillain, Co. Lit. 6. 8. a 
Neither can the party to the uſuxious'v 7} © 
Contraa, be a Witneſs againſt the Ulurer,  * 
in an Infozmation upon the Statute of Uſu- 
ry, ] But Kinſmen never ſo near, Tenancs, _ | 
Servants, Paſters, Counſellozs, and Arcoz- un a Atror- 
nies, &c. may be Witneſſes, A Counlelloz hne be = 
map be a Mitnels to the Agreement, &c. agaioft hls 
dut not to validity of an Aſſurance; noz to Clyent for + 
the Counſel he gabe. March; Rep. 43. If a warten =— 
Witneſs being ſerved with Pꝛocels, and ha- being — | 
wang mony - lufficient to bear his charges, ed. | 
(oz lels, if he accept it) do not appear to give 
his teſtimony, he fozfeits 101. to the party 
damntified, and muſk recompence his dama⸗ 
ges. 5 Eliz. 9. Af a Witneſs commit wil⸗ 
kul per jury, he loſeth 20 1. ſhall. be impziſon⸗ 
ed fix Ponths without Bail, ſtand in che 
| Pillozy, aud be diſabled to be a Witneſs ; ſo 
| Hall the ſubozner, who pꝛocures the Perju- 
j rp. 5 Eliz. 9. 3 . 1 
| A party robbed is allowed a good Witneſs. ' «5 ©; | 
in his own Agion againſt the Hundred, foz * 
| he is not bound, nay is to be blamed, co tell 
any one what charge 5 carries wich him 5 
| an 
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and if he ſhould not teſtifie, the Law would 


be often fruitleſs fox want of Evidence, oz 
elle moze Robberies committed by the par- 


ties diſcovering his Pony. 


WA. 25 
. * 4 
# ” 


a In the Caſe of Brereton and Tatam, Mich. 
. © 1656.B.R. Ghn Chief Juſtice, cited the Lozd 


Chandoi's Cale in this Court, where one 
Gates an Cxecutoz was pꝛoduced to pꝛove the 


Will, as a Mitnels, to which he Cas Coun⸗ 


fel) excepced, becauſe of his Executozihip. 
It was-anfwered that he had fully admini⸗ 
fired: Me replied, chat Aſſets might after- 
ward come to his hand; but the Court re- 
lolvedthac. it would not be pꝛelumed to bar 
his Teſtimony, which was allowed in t 
p2incipal Caſe, being in Ejectment. 2 
It's no good exception to a Witneſs that 


he hath common pur cauſe of Vicinage in the 
-- Lands in queſtion, becauſe its but an excuſe 


50 9 of Treſpaſs, and no intereſt,” Clapham's 
* Cale. Mich. 1657. B. R. | 


. * 


The ſame of common of Shacke. 260 
A Obligee deviſes the Debt to the Obligor, 
and his Executozs deliver up the Bond in 
latisfaction of the Legacy which is cancel⸗ 


ed, and after the validity of the Will is 
queſtioned, viz. whether che Teſtator was 


compos, &c. the Obligor is a good Witneſs 


foz the Mill, becauſe by the cancelling of 


the Bond his Debt was diſcharged, But 


Contr. in Cale of Poztgage, fox though the 


Deed be cancelled, if it be no good Mill, 
he muſt pay the Pony. Goodman verſ. Tur- 
bervil. Mich. 1657. B. KxKK . 

An Action was . by the Coꝛpoꝛati⸗ 
on ok the Weavers of Nor 


wich, fo a Penalty 


againſt - 


* 
— — — — — — 
4 


* — 
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againſt a Weaver fo wozking at his Trade 
in Marveſt time, contrary to an Dzdinance - 
by them made, And Atkins Juſtice allowed | 
one of the Cozpozation to be a Witneſs , 
though one moiety of the Penalty was due 
to the Cozpozation, Lent Aſſiſe 1657. 
An à Zryal at Bar, where an Cate fo: 
Life is limitted to J. S. remainder to the poo 
of the Pariſh of Greenwich by Mill; che 
Inhabitants ot Greenwich, were allowed to be 
Witneſſes to pzove the Mill. Townſend and 
Roan, Mich. 1658. B. R. Siderfin 2 part 1oopĩ9§. 
An Action of Debt was brought, Summer 
Aſſiſes Suff. 1669. by the Town of Ipſwich, 
foz 50 l. a Fine ſec upon one cholen Com- 
mon Council⸗Man (called their pꝛime Cons 
ſable )foz rekuũng to renounte the Covenant, 
&c. Aud the Zown-Clerk (though a Free⸗ 
man) was allowed a Witneſs to pꝛove Clectt- 
on, Refuſal, &c. and the Fine let, which is 
foz neceſlity, foz that none other are 2 
ought to be p2eſent at thoſe Aus. Rainsford 
Juſtice. — 1 0 
Per Hale Chief Juſtice, Norfolk Summer 
Aſſiſes 1668. A Freemon of Lynn is net 
an allowable Witneſs to pꝛobe the Cuſtom 
ok Fozeign bought and Fozeign ſold in that 
Town, Harwich verſus T wels. 
As to Witneſſes Pꝛiviledges. 3 
One was Hubpena'd ad teſtifcandum, and 
payed a Piiviledge from being -Arrefted, 
which wasgr anted, and per Cur. it will ſu⸗ 
perlede an Arreſt upon mean Pʒocels, but not 
2 an Execution; pet the Sheriff in chat 
Cale map be tommitted fo2 his Contempt. 
Hen. Neyils Cale, Mich. 15 Car. 2. B. R. 
5 = WR De⸗ 
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Detaining of Witneſſes : 

* Dir Jo. Jackſon was Convic of an In⸗ 
5 foamation fox pꝛeventing of Evidence to be 
: given on an Indictment of Perjurp againſt 
Fenwick and Holt, who had been Witneſſes 
fo2 Sir J. J. he arreſted ſome Witneſſes, 
and gave mony to others, and ſo they were 
acquitted: Me was fined one thouland Marks, 
one Ponths Jmp2iſonment, Behaviour foz 

twelve Months. Hill. 1663. B. K. 
proof. , Pꝛoofs to determine matter of Fac, and 
i0oũ be oſtered to a Judge and Jury, are of two 
ſozts. Firſt Living, as by Wicneſles, and 
to à Jury one Witneſs is ſufficient. And 
Dead, as matters of Recozd, as Letters 
Patents, Fines, Kecoveries, Inrolments, 
&c. Writings ſealed and delivered; as 
Feofiments, Leaſes, Releaſes, 8c. And 
without Seal, as. Court-Rolls, Accounts, 
&c. And if the. Caſe be between the King 
and a P?iſoner , he is firſt to ſay what 
he can fo2 . himſelf, and then all that can 
ſay any thing againſt him are to be heard 
upon Dath, and then others may be heard 
foꝛz him, but not upon Dath : and accozding 
to this Evidence on both ſides, oz without 
any Evidence at all, the Jury arg;to give 
their Uerdict, accozding to their knowledge 

| and Daths, | | 9 8 
Such perſons_as are Jnfamous, as are 
perſons attainted of Felony, oz of à falſe 
Uerdict, oz of a Conſpiracy, oz of Perjury, 
03 of Fozgerp, upon the Statute of 5 Eliz. 
cap. 14. and not upon the Statute of 1 H. 5. 
3. and ſuch as have had Judgment to-loſe 
their Cars, oz ſtand on the Pillozy oz Tun 

| | | ze 
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bzel, oz have been ſtigmatized oz bꝛanded, 
and Infidels, Men not of ſound Pemozy, oz 
not of diſcretion, oz ſuch as are intereſſed in — 
the Cauſe, oz have benefit, are not competent 
Witneſſes, Co. 1. Inſt. 6. but we ſe Jews 
are daily admitted Mitneſles. 
The Jury are obliged to take cognizance g,jqence. 
of 'what is ſufficient Evidence, on pain of 
an Attaint, 5 
An account given to and allowed by the % 44 nin. 
Dadinary, is not good Evidence; noz a Pe- þravit. 
digree by a Yerald ac Arms, to pzove an Yeir, peajgree. 
but ic muſt be pꝛoved by Deeds, Reco2ds, oz 
. Witneſles, EE, ; 
Jn Debt againſt an CTxecutoz, ſuggeſting 
a Devaltavit,any Evidence that pꝛoves Allets, pevafuvir. / 
is not ſufficient, but an actual Devaſtavit muſt 
be pzoved , foz now the party is chargable 
in his own right, Keeble 2 part, 676. 
Ik the Iſſue be a Recognizance oz not, a Recognllanceſ O. f. 
 Recognizance with a Defeazance is good ö 2. 
Evidence. Plo. 14. So of an Agreement , 
'a ſpecial Agreement will pꝛove it, Plo. 8. 
ALicence to alien Land, oz-a pardon foz 4, in Ca- 
alienation of Land, was held by a commou 5e. 
pzeſumption, to be a good p2ook chat che Land * 
was held in capite. | | 
A thing which is concluded in the Eccleli- gecleſiaſlical 
aſtical Court, which doth concern Lands, is proceedings. 
not to be given in Evidence; fo2 the Courts 
of Common Law are not to be guided by 
their pꝛoceedings. 7 0 
Ancient Deeds may be ben in Evidence, Ancient //2 7 / 
although the execution of them cannot be Deeds. 
pꝛoved. „ \ 
An Ancient Deed found|in the Archives ot the 7. 2 2 22 _ fe 
"I 5 
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Dean and Chapter, given in Evidence to 
pꝛove the Endowment of the Uicar, though 


it appeared never to be ſealed oz delivered, 


Keeble 2 part, 126. N 
Payment time ont ok mind, is good Evi⸗ 
dence ok an Endowment. 729. 
Ye that takes out a Copy of part of a Re- 


| co2d, muff at leaſt take out ſo much as con- 
- cerns the matter in queſtion; oz elſe the 


Court will not permit it to be read. 
Ik one p2odnce a Leaſe made upon an 
Dutlaw2y, in Evidence to a Jury to pꝛove a 
— » he muſt alſo pꝛodute the Outlaw y it 
 * by | ; 
Ts pꝛove a Feoffment, a Deed of Feoffment 
is ſhewed, but no Livery is Jndo2ſed, if pol⸗ 
ſeſſion has gone with the Deed, it is good 
Evidence. Rolls Rep. 1 part, 132. 
Upon Not Guilty to an Infozmation upon 


a penal Law, a Proviſo to excuſe him may be 


given in Evidence. Jones Rep. 320. 
Ik a Man pelcribe in a non decimando 
deer he cannot give a Bull in Evidence, 
almers Rep. 38. | 
A Deed with the Seals tozn off was admit- 
ted to declare Uſes. Palmers Rep. 403, 405. 
Recozds p2ove themſelves, and cannot be 


proved by Witnefles 3 but Copies of them 
muſt, and are good Evidence and fo may any 
thing done in the County-Court, Court-Baron, 


02 Hundred-Court, &c. be pzoved by Wit- 


- 


neſles. | | 


4 A Copy of a Conviction upon an Indict⸗ 


ment of Treſpals, & c. ſhall not be admitted 
evidence ſingly by it ſelf, in an Acton ok 


Treſpaſs, &c. but with Evidence it ſhall, 4 
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A Fine oz Common Recovery, map be pine. 
given in Evidence, though it be not under 
the Gꝛeat Deal, oz Seal of the Court, and 
without vouching the Roll of the Recovery ; 
and'the part indented is the uſual Evidence 
that there is ſuch a Fine, though they 
which law the Fine, are alſo good Evidence, 
Plow. 410. Stiles 22. | 

dahen a Wric out of a Court of Recoww 
ts onlp inducement to an Action, the taking 
out the Writ may be pꝛoved without Copy 
of it, koz it is not of Recozd till it be 
returned. And lo J think it may to p2ove 
the Point in Action, by Witneſſes oz Notes 
of it in a Book of Entries, &c. 

Depolitions in the Eccleſiaſtical Court pepſin 
cannot be given in Evidence, though pars 
ties be dead, March 120. A Defendants An- 
{wer in an Engliſh Court, is good Evidence 
againſt him, but not againſt others, God- 
bolt 326. Where the Evidence pꝛoves the 
effect and ſubſtance of the Illue, it is good, 

Wy Oꝛder of Court the Depoſitions taken 
of a Sick Wicneſs may be given in Evi⸗ 5 
dente. 

J cannot make. uſe of Depolltions in a 57 
Cauſe wherein J was not a Party, fo: as 
they cannot be read againſt me, no moze 
can chep be read foz me, becauſe J am not 
bound by then, noz in a capacity of &x- 
amining Mitnelles in it, oz pzeferring In⸗ 
terrogatozies, And tis not like the Caſe 
of an Tjecment bꝛought by a Reverſſoner, 
oz Debt upon the Statute of Ed. 6. bzought 
by a Pꝛopzietoz of Tithes, after a Uer- 
dict at Law, fo2 the Leflee oz the pzeſent 

P 4 _ 
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p2op2ietoz, the Reverfioner of the Lands 
oz Tithes ſhall have advantage of che Uer- 
dick, and give it in Evidence; and the 
reaſons are, becauſe they cannot be imme- 
diate Patties to the Action oz Suit, 'fo2 
that muſk be pꝛolecuted by the Leſſee 62 
pzelent Tenant, and they may give in 


Evidence as well as the Plaintiff himſelf;  F 
but it is otherwiſe in caſe of Depoſttions, 
fox there only Parties to the Suit can ex- 


amine oz interrogate; likewiſe the Rever- 
ſioner 02 Setgniozeſs, ( whoſe Tenants 
were only Parties in the fozmer Suit ) 


might themſelves have ben made Parties 
in a Suit in Equity. The Countels of Pem- 


brokes Caſe, Hardres Rep. 472. 
The Depoſitions of a Witneſs taken 
befoze anſwer, to pzeſerve his Teſtimony 


who vieth after Anſwer, ſhall not be given 
in Evidence, although he continued ſo Dick 
that he could not be examined after Anſwer, 


Hardres Rep. 315. 


Depoſicions in Chancery of Witneſſes 


that are dead may be read at the Aſſiſes 
betwixt che ſame Parties, pꝛoving the Bill 


and Anſwer, 


See Keeble 2 part 31. An old Exemplifi⸗ 
cation oz Depoſitions in Chancery given in 
Evidence, although che Bill and Anſwer 
were not in it, foz about fozty years ſince 
twas not uſual to inſert Bill and Anſwer, 

The Anſwer of one Defendant is not 
Evidence againſt another Defendant. 

Jf Witneſſes are examined de bene eſſe 


-/, befoze Anſwer upon «Contempt, luch De- 


politions cannot be made e ut of in any other 
Court, 


OY rr — 
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Court, but in the Court only where tbey 


were taken; the reaſon ſtems to be, be⸗ 
cauſe there was no Iſſue joyned, ſo as 
there could be a legal Examination, and 
they were only taken to be read in the 
Court in which they were taken, upon 
a Contempt to that particular Court, Har- 


| gres Rep. 332. * 


Summer Alliles 1683. befoze Uiew in zevis agaioſt 


Elcape upon a Judgment, and Ca. fa. in the Holloway. 


Court of the Dean and Chapter of Peter- 
burrough being an Jnferioz Court of Pleas, 
the Plaintiff was non-ſuited becauſe he 


had not a Copy of cbe Plaint noz Judgment, 


but only the ſhozt Notes of the Book of the 
Court. Aliter in Court Baron, &c. _ - + 

Upon plene adminiſtravit, if it be pꝛobed Aſſets. 
that the Trecutoz hath Goods of the Teſta⸗ 
coz8 in his Pands, he may give in Evidence, 
that he hath paid of his own Monp foz the 


Teſtatoz, to the value of theſe Goods, Co. 


Lit, 283. Dyer 2. 

The Plaintiff may ſay, he ſold the Land 
by the appointment of the Teſtatoz, 3 H. 
„ _—_ 


„ -- | 
. Soif a Leaſe be pleaded, a Leaſe upon Leaſe. 


Condition is good Evidence, 1 H. 8. 20. 
becauſe the Genus compꝛehends the Species. 
So of a Feoffment pleaded, a Feoffmenc 
upon Condition, oz a Fine which is a Feoff- 
ment of Recozd, is good Evidence, 44 E. 
3- 39. A ſpecial Agræment is evidence foz an 
Agreement, Plow. 8. 5 
But if a Feoffment be pleaded in Fe, Feoffment. 
upon Illue non feoffavit modo & forma, a 
Feollment upon Condition is W 
| ecauſe 
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' becauſe it doth not anſwer the Illue; and 


whereloever Evidence is contrary to the 


'Zfſue, and doth not maintain it, the Evi⸗ 


dence is not good, 11 H. 4. 3. Feoffments 41, 
A Gzant in Reverſion is no Evidence, but 


. a Leaſe and Releale is, 20 H. 7. 5. If the 


Jndo2ſement be of a Livery by Attozny, the 
Letter ok Attozny mult be ſhewed. 

- Upon an Aſſumpſit to the Pusband, an 
Aſſumpſit to the Mife and his Agreement 
is good Evidence, 27 H. 8.29. Upon non Aſ- 


ſumplit to a ſpecial pzomile, payment is no 


Evidence per thz&e Judges. 

In Challenge to the Array, becauſe made 
at the denomination of the Sheriffs Clerk, 
Evidence at his Bailiffs denomination, is 
good, becauſe favourably made is the lub⸗ 
ſtance, 38 Hl. 6. 9. 

Ik the Illue be in a Suit againſt an Ex 
ecuto2, Adminiſtratoz by Heir, Aſſets in Lon- 
don; to pꝛove Aſſets in another place is ſuf- 
ficient, Li. 6. 47. Dyer 271. 

Accompt pleaded befoze two; Accompt 
befoze one is good Evidence, Hob. 55. be- 
cauſe the Accompt is the ſubſtance. * 

Upon the General, Jſſue the Defendant 
may give any thing in Evidence, which 


pꝛobes the Plaintiff hath no cauſe of Action, 


oz which doth intitle the Defendant to the 
thing in queſtion, 

But if he hath cauſe of julkification oz 
excuſe, it muſt be pleaded; wherefoze upon 
non detinet in detinue, the Defendant may 
giwe in Evidence a Gift from the Plaintiff ; 
foz that pꝛoveth that he doth not detain the 
Plaintiffs Co) 5 but he cannot = in - 

vi- - 
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Evidence that the Goods were pawned to 
him foz Pony, and that it is not paid, but 
he mult plead it, 1 Inſt. 283. Foz the p20- 
perty is in che Pledger. — : 
Upon Not Guilty, in Battery ſon aſſault In Battery. 

demeſne, is no Tvidence ; fog thereby the | 
Bittery is confeſſed, Ib. either is Not 
Guilty good Evidence upon ſon aſſault de- 
meſne. od 

Upon Not Guilty, in Treſpaſs, Inſuffici- Treſpaſs. 
ency of the Plaintiffs Pounds, oz to juſtiſie Miſtake of the | 
foz a Rent-Charge,, Common, Licence, 4 io an Ab- 
ſon aſſault demeſne, o2 the like, is no good terial — 1 
Evidence, Ib. But to pꝛove a Treſpaſs be foze Evidence. 
o2 after the day laid in the Declaration is 
good to maintain the Action, 1 Inſt. 283. 

Do upon the Plea, nul Waſt fait, in an Waſte, 
Action of Waſte, he may give in Evidence, 
any thing that pꝛovech it no Waſte, as by 
Tempeſt, by Lightning, by Enemies, &c. 
But he cannot give in Evidence any juftt- 
fiable Waſte, as to repair the Youſe, oz 
the like; noz a reparation of the Waſte, - 
bekoze the Action bzought, Ib. Foz the 
Rule is, That the Evidence muff and and 
agree with the Iſſue. 8 
Upon non eſt factum tis no Evidence to Non eſt ſactum 
ſhew the Bond that was made upon an ulu⸗ | 
rious Contract, oz that the Sheriffs Name | 
is miſkaken, &c. in a Bail⸗Bond; oz that 
the Bond is joynt oz ſeveral, oz delivered at 
another place; oz that it is void by Statute. 
But it muſt be pleaded in Abatement, Ib. 
Hob. 72. = 


Kut 
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But to pzove that the Seal was b2oken 
off, and put on again; oz to p20ve a Raſure ! 
of the Dev, delivered as an Eſcrow, Ft. 
this is good Evidence, Li. 5. 119. 11. 27. 
If twere done befoze the Action b2oucht ; 
but if the Seal was bzoke off, 8c. by chance, 
— Iſſue jopned, the Jury map find it ſpe- 
cially, 3 

To pꝛove the ſealing and delivery of a 
Ded, and not know the party that did it, is 
not good Evidence; but if he knows the 
party upon fight of him it is good enough, 

X Kelw. 59. | 
Trover. Upon Not Guilty, in Trover and Con- 

verſion, a Demand and denial of the Goods, 

is good Evidence, and an actual caking is 
good Evidence of the Converſion ; but where 
the Goods come to the Defendant by Tro- 
ver, there mult be an actual demand and de- 
nial, Plow. 14. li. 10. 57. Cro. 1 part, ult. 
pub. 495. Hob. 187. More 460. Abridg. 


Rolls 5. | 
Plene admini- Upon Plene adminiſtravit, the 22 
ſtravit. cannot give a Judgment in Evidence, Kelw. 


Bur an Out- 59. noz payment of Debts by Contrac in 
Tefieor is E. Debt bzought upon an Obligation. A Cup 
vidence upon Pawned and redeemed with the Executoꝛs 
Plene adnini- Own Pony, is good Evidence; but a Keco⸗ 
fravit, Keeble very ought to be pleaded; upon nil debet, in 
Dabt for Rur Debt foz Rent, That the Leſſoz entred into 
part ok the Land, is no good Evidence, 
/ Goldſ, 8 1. But non demilit is, 9 H. 7.3. 
Tarco fradto. Upon Not Guilty, in an Action upon the 
Statute de parco fracto, That the Plaintiff 
hath no Park, is good Evidence, 19 H. 8.9. 


0 


Tryals per Pais. 173 
Do upon Not Guilty, in Treſpaſs, in the warten. 
Plaintiffs Warren, Evidence that he hath 
no Warren is good, 10 fl. 6. 17. Kitchin 
119. | | 
A Shop-book no Cvidence after a Pear, Shop. books. 
7 Jac. cap. 12. 5 | 
In Debt foz Arrerages of an Accompt Accompt. 
upon Nil debet modo & forma; No Ac⸗ 
compt is good Evidence, 2 H. 6. 26. Upon 
Not Guilty in Treſpaſs, a Leaſe foz years, 
12 Hl. 8. 2. oz that locus in quo, &c. is the Treſpaſs. 
Fri hold of another, 4 E. 3. 45. is good 
Evidence; and ſo of a Gift of Goods; 
but upon this he cannot jultifie his entry 8 | 
upon the Place by a Strangers Licence, o; 3 | 
| 
| 


Command, Br. General Iſſue 81. becauſe this 
is a Juffification by way of Excuſe; Nets 
ther is a Leaſe at Will good Evidence in 
this Cale. | 
Do upon Not Guilty, in Treſpaſs foz Not Guilty in 
Goods, tis good Evidence that the Goods Treſpaſs. 
were a Strangers, 9 H. 6. 11. But that 
they. were a Strangers, and that he as | / 
Servant to the Stranger, oz by his com- ” 
mandment, took them from the Plaintiff, 
is not good, Br. General Iſſue 81. becauſe 
the Treſpaſs is confeſſed. * But that the 
Stranger. gave them to the Defendant is 
good, 9 H. 6. 11. Jn Treſpaſs the Buttals 
mult be p2oved as they are laid. | 
Ik the Defendant plead payment to a Payment by 
Bond oz Bill, and it appears the Debt Preſumprien. 
is very old, and it hath not ben demands 5 
ed, noz any Uſe paid foz many pears, 
Common Pzeſumption is good Evidence, 
that the Pony is paid, and the Juries | h 
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ule to find foz the Defendants in ſuch 
Caſes, 8 8 | „ 
Eſcape. In Debt upon an Eſcape, if the Deken⸗ 
dant plead nul Eſcape, he cannot give in 

Evidence no Arreſt. | 
Treſpaſs ano- If the Treſpaſs were in truth done the 
ther day. Ath of May, and the Plaintiff alledgeth the 
ſame to be done, the 5th of May, oz the firſt 


of May, when no Treſpaſs wag done; pet 


if yon Evidence, it falleth ohe that che 
Treſpa 


is was done-befoze the Action bzought, 


it ſufliceth, 1 Inſt. 283. 
And ſo in Jndictments, 3 Inſt. 230, 


Deed. 'Tis dangerous to permit Evidence to a 


Keeble 2 part, Jury by Witneſſes, that there was ſuch a 
546. —— Deed, which they have ſeen 02 read, oz 
— — 2 nove the Deed by a Copy, becauſe t he 
| lowed and Dev map be upon Condition, Limitation, 
diſallowed in og Power of Revocation ; and if this ſhould 
Evidence; but ye permitted, che whole Keafon ok the 


2 Common Law, in ſhewing Deeds to the 


ſwear that ge Court, would be ſubverted 3 foz the Deed d 


remembers might be imperfeq, and void, which the 


the Contents Uflienefies could not perceive ; pet in caſes 


f th Ce meats : | 
— — of extremity, as where che Deed was burns 


are as the ed, 02 loſt by ſome other notozious Accivent, 
Copy is, the the Judges map at their diſcretion, allow 
Copy ought them to be pzoved by Witneſles, lib. 10.92. 
not to be al- _ | 
lowed Evi- aàndlo of a Reeozd, | 
dence unleſs In Cale againſt an Executoz ; whereas 
examined. the Teſtatoꝛ was indebted to the Plaintiff, 
Executor. FCtbhe ETrecutoz pzomiled to pap the Debt, 
in confideration the Plainciff would foz⸗ 
bear to ſue him; the Gxecutoz map give in 
Evidence upon Non aſſumpſit, that there 
was no Debt, oz that he had no Aſſets tempore 
| pro- 
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promiſſion's,fo2 they there would be no Con⸗ 
ſideration, li.9. 94. William Banes Caſe upon 
the Ilſur ne unques Executor to pꝛove an Ad- 
miniſtration granted to him, is good Evi⸗ 
dence, Dyer 305. 

- Fn Trover bzonght by an Executoz, the Ne ungats Ex- 
Defendant pleaded ne unque Executor. The arr 
Defendant ſhall not give in Evidence that Curt 
the Mill was fozged, becauſe the Will 
was under the Seal of the D2ydinary, to 
whole Examination it belongs as to Goods; 
but Fozgery of the Probate, 03 a Revoca- 
tion, map be given in Evidence, becauſe 
theſe things are in Affirmance of the Spi⸗ 


ritual P2oceedings, ſo-of-an Adminiftra- 


tion, that there are bona notabilia, may b*- 
given in Evidence, but not Non compos 
mentis, Siderfin 3 59. Keeble 2 part, 337. 

Evidence ſhall never be pleaded, but the Evidence. 
Matter of Fact ſhall be pleaded, and if it be 
denied, the Evidence ſhall. be given to the 
Jury, not to the Court, lib. 9. 9. 

- Evidence, that the Wife of every Copy- 
holder, thall' have che Land durante vidui- 
tate, will not maintain the Jfſue, that the 
Cuſtom of a Pannoz is, That ſhe ſhall 
have the Land during her Life, after her 


Musbands Death, becauſe, though durante 


viduitate, impozts an Eſtate faz Life, pet Eſtate forliſe. 


an Cftate durante vita, is moze large and 


beneficial, lib. 4. 30. 

Things done befoze the Pemozy of Pan Whar may 5 [be 
in-another Connty, oz in another Kingdom, =o in Evi 
may be given in Evidence to a Jury, as Al- * 
ſets in another County, &c. More 47. Det 


li, 4. 22. 9. 27, 28 & 34. li. 6. 46, 47. 


\ 
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Payment. Upon Iſſue, payment at the day; pay⸗ 
ment bekoze oz after the dap, is no Evidence, 
More 47. but upon Nil debet, it is good 
Evidence, becauſe it pzoves the Iſſue. | 

Upon Iſſue, Aſſets oz no Aſſets, oz ſeiſed, 
oz not ſeiſed, if one give a Feoffment, &cc. 
Covin. in Evidence, Covin may be given in Evi- 
dence, by the other, but not if the Illue be 
infeoffed oz not infeoffed, fo2 it is a Feoll⸗ 

ment tiel quel, though made by Covin, li. 5 
be 60. Hob. 72. | | 7 
Voluntary A voluntary Conveyance is not fraudu- 
Conveyance. lent, becauſe voluntary, but tis Evidence 
| of Fraud againſt an after Purchaſer bona 
fide; the @tatute avoids ſuch Deeds as are 
bona tide, and-on-Confideration if made ca 
intentione to defraud Purchaſers, therefoze 
this Fraud mult be found by the Aury,Keeble 


| x part, 486. | 
Doomeſday- The Wook of Doomeſday bzought in 
book. Court, is good Evidence to p2ove the Land 


to be ancient Demeſne, Hob. 188. # 
In Attainc, the Plaintiff ſhall not give 
moze Evidence, noz examine moze Wit- 
neſles, than was befoze, but the Defeudanc 
f map, gr A _ | 1 
Copies of the Court-Roltls, are the only 
— Ay Evidence foz Copy-holders, foz (as Little- 
Recoveries are 21> Sect. 75. tells pou ) they are called 
ſome Evidence Tenauts by Copp of Court-Roll, becauſe 
that the Man- they have no other Evidence, concerning their 
nor bears an Tenements, but only the Copies of Court⸗ 


Intall of ok exvlat 
mall of C- Rolls. But Cook explains the Text, and 


— that Re- f | : I 
mainders (after an Eſtate Tail ſpent) to be Injoyed ls a better. 


ſays, 


Attaint. 
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ſays, This is to be underſtood of Evidences | 
of Alienation ; foz a Releaſe of a Right 
by Deed. a Copy-holder (that cometh in by 
way of admittauce) map have, and that is 
ſufficient to extinguiſh the Right of the 
Copy⸗ holder which he that makerth the Res 
leaſe had, : 055 75 

In Actions upon the Caſe, Treſpals, 
Battery oz Falle Jmpziſonment againſt any 
Juſtice of Peace, Papo; 02 Bailiff of City 5 ccial Kri- 
02 Town Cozpozate, Yeadbozough, Poz⸗ dener upon 
treve, Conſtable, Tithingman, Colleco? the General 
of Subſidy oz Fifcen, in any of his Mas Iſſue, by whom 
jeſties Courts at Weſtminſter, oy elſewhere, 
concerning any thing done by any of them, 
by reaſon of any of their Dffices afozeſaid, 
and all other in their aid oz aſſiſfance, oz by 
their Commandment, 6c. They may plead 
the General Illue, and give the Special Pat 
ter of their Excuſe oz Juffification in Evi⸗ 
dence, 7 Jac. cap. 5. | 
General Ads of Parliament map be gi- Statutes: 
ven in Evidence, and ned not be pleaded ; 
and ſo map General Pardons given by 
Parliament, ik they be without Excepti⸗ 
ons; But commonly advantage of the Ac Np 
is given by the Ac it ſelf to the Otfen⸗ dos. 
der, without pleading it, as by the late 
(molt truly fo called) general Ac of In⸗ 
dempnity, every Perſon thereby pardoned, - 
may plead the General Jſſue, and give the 
Act in Evidence, ko his diſcharge ; Which 
are general, and which particular Statutes, 

Der lib. 4. 76. 


RB : A 
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A pzivate Act may be given in Evidence 
exemplified under the G2eat Seal, oz a 
Copy of the Recozd ; but a pzinted Copy 
is no Evidence unleſs it be pzoved; it 
ought to be pleaded, but the Jury may find 

it, Dyer 239. 
Trover. Upon Not Guilty in Trover, the De- 
| fendant map give in Evidence, that the 
Goods were pawned to him | fo2 10 1. 
That he diſtrained them koz Rent, oz 
Damage-fealant : That as Sheriff, he le⸗ 
vied them upon Execution, oz that he took 
them as Tithes ſevered, Cro. 1 part, 157. 
3 part, 435. Hob. 187. A demand and 
denial of' the Goods is Evidence of a Con- 

verſion, 


— Plaintiff and Defendant, at divers times, 


ſes, and the the Plaintiff is bound to pꝛove the Bat⸗ 
Defendant terp made the ſame dap in the Declaration, 
leads « Juſtl* and ſhall not be admitted co give another 
mir. dap in Evidence, as the Caſe may be: As 
Plaintiff re : 4 
plies, de inja- in Battery the Defendant pleaded, Son af- 
ria ſua propria, fault demeſne, and the Plaintiff replyed, 
dec. he cannot De, injuria ſua propria abſque tali cauſa, and 


give in Fel. fu Evidence, the Dekendant maintained, 


dence a Tre(- * : b 
paſs at ano- that the Plaintiff beat him the day men- 


ther time; tioned in the Declaration, and in che ſame 
But he ſhould place, which the Plaintiff -perceiving, be 


_—_— _— a, gave in Evidence, that the Battery was 


ther time, in = 
the ſame day of his Count, the Defendant did the other Treſpaſs, 


c. to which the Defendant may plead another Juſtification, bur 
the Plaintiff cannot then plead a Treſpaſs at another time, but 
muſt conclude Sans tiel cauſe, &c. vide apres. : 


made 


Jf there be two Batteries between 


— —ʒʒ᷑ —— 
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made another day and place, to which the 


Defendant demurred, upon the differnce \ 
afozeſaid. Brownlow 1 part, 233. 19 fl. 6. 
47. But upon not Guilty, ic is other- 
wiſe, though there be never lo many Bats 
teries between the Parties. Litclecon, Sect. 


5. 
Prohibition fo ſuing foz Tythes in Bock- 
ing-Park in Eſſex, and ſurmiſed, that the 
Lands were parcel of the Poſſeſſfons of the 
Priory of Chriſts · Church in Canterbury, and 
the ſaid Prior and his P3edeceſſo2s had held it 
diſcharged of Tythes tempore diſſolutionis, 
_ pleaded 0 _ of 31 H. — — 
efendant pleads that the Prior and his Pꝛe⸗ ENT 
deceſſo2s did not hold them diſcharged, and a n 
upon Iſſue jopned thereon , the Evidence 
was, That the Prior oz his Pꝛedeceſſozs, 
time out of mind, &c. never paid Tythes ; 
but no cauſe was ſhewn, either by unity of 
Poſſeſſion, real Compoſition, oz other cauſe x5, “ acer, 
to ſhew it diſcharged : Cook ſaid it was no upon the Sta- 
Evidence, fo; it is a Pzeſcription in non de- tute for 
cimando. Curia contra; foy a Spiritual Pan * — 
= , | y perſon 
may pꝛelcribe in non decimando, and by the cannot give a 
Statute of 31 H. 8. he ſhall hold it dil⸗ no» decimando 
charged as the Prior held it; and if he held in Evidence; 
it diltharged, non refert, by what means 3 Ring, and oy 
foz it ſhall be intended by lawful means , ocker ſpirirual 
and the Jury afterwards found it koz che Ir er bo 
Inty ; . ehe- 
8 Cro. 3 part, 2, 6, Keeble 2 part, = _—_ 
Upon non aſſumpſit, in a general Indebi- 1xdebiretis 
tatus aſſumpſit, the Defendant may give in «ſa»p/t. 
Evidence, payment at any time, befoze the 
Action bzought, but 3 a ſpecial pzomiſe 
| 2 to 
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to pay Pony, &c. it is otherwiſe, Cauſa pa- 
tet; foz in the firſt Caſe, if there be no Debt, 
the Law will infer no pꝛomile. 
A Chnrch- If a Church-Book, oz any thing elſe be 
Book is no given in Evidence, which ought not to be 
— allowed, the Court above cannot quaſh the 
x part 20). Verdict, except it be certified and returned 
Poftea 26. with the Poſtea. Brownlow 1 part, 207. 
Aſſiſe pl. 44 But the Court map oꝛ der a new Trpal, up⸗ 
on cauſe ſhewed, as foz exceſſive Damages, 
CC. | 
The Court will not permit the Jury to 
() carry any Writings out with them, but what 
are p2oved, and under Seal. | 
But here A recollect my ſelf, and conſi⸗ 
der that this Chapter is of greateſt uſe to our 
Circuit Pꝛactiſer, and therefoze J ſhall go 
no farther in ſcatter'd Inſtances, but digeſt 
mp farther Collections into a Pethod moze 
beneficial, which may be impꝛoved by any 
Þ2zactiſer, as other matter ſhall occur. 
Adlon of the Quare defendes Crimen feloniæ ci impoſuit, 
Caſe. 6cc. The Plaintiff cannot give in Evidence 
wozds only, but acts, as arreſting, charging 
oz conventing him befoze Juſtice of Peace 
foz Felony. Sanders verſus Edwards, Mich. 


op 


14 Car. 2. BR. 
Ik any Action ariſes on requeſt, as in Tro- 
ver oz ſpecial Pzomiſe, the Statute of Kimi⸗ 
tation goes only to the requeſt, Juy's Caſe, 
Mich. 1652. C. B. 1 Cro. 139. | 
\,,” Declaration foz Wozds ſpoken in the 
pꝛeſence of A. B. and others, in Evidence it 
lufficeth that they were ſpoken in the pꝛe⸗ 
ſence of others only. Winckfield and yak 
1 | nt 
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Lent Aſſiſes Norfolk, 1662. per Hale Chief 
2 Baron. | 

In Indebitatus fo; carrying of Yerrings 
the Evidence was, he was a Pozter at Yar- 
mouth, and when Yerring-Ships came home, 
he went (of his own head) and carried up to 
the Defendants Pouſe, with other Pozters, 
ſo many Herrings; and good by Twiſden 
Judge of Aſſiſe, Norf. Summer 166 2, Jermin 
verſ. Lucas. | 

Jn Action foz hindzing to ut in a Pew, pew. 
claimed by pꝛelcription, repaired, &c. ought Keeble 2 part, 
to be given in Evidence; and one may pze- 4 
[c2ibe to ſtt in the uppermolt Deat in a Pew. 

— 8 and Bateman, Mich. 14 Car. 2 

R. . 

In Action foz executing an Alegal Mar⸗ 
rant, &c. It's good Evidence to pꝛove the 
Juſtice of 3 acted as ſuch, without ſhew- 
ing his Commiſſion ; ſo on the Dtacuce of 
Hue and Cry. Conſtables Caſe. Norf. Lent AC 
ſiſes, per Hale Chief Baron. Y 

Action foz ſtopping up lights, &c. One 
had a piece of Gzound and builds an Mouſe 
on part, and Leaſes it, then he ſells the 
other part of the Gꝛound to one who builds 
on it, and ſtops up the lights of the firſt 
Pouſe, the Leſſee has a good-Action, Eut 
if two owe two pieces of G2ound, and one 
builds, che other may alſo build and ſtop up 
his lights. Palmer verſus Fleſher, Mich. 1 5 
Car. 2. B. R. 

Jf a Paſter always gives his Servant Maſter. 
Pouy to buy his Markets with, it is good 
Evidence to diſcharge the Paſter in an Adi- 
on bzought againſt him = Goods taken up 

3 on 


Maſter. 
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on Truſt, by that Servant. Per Glyn Chief 


. Juſtice, Mich. 1658. at Guild-Hall, Sir Tho. 


Rouſes Caſe. 

The Mater declared, That the Defendant 
dug a Pit, and as he was diving his Poꝛzſe, 
he fell in the Pic, &c. To pꝛove the Ser⸗ 
vant d2ove the Pozſe doth not maintain the 
Declaration. Stiles 33 5. 

A Mater⸗courſe runs th2ough my Gꝛound 
to the Gzounds of J S. where is a Pit that 
time out of mind uſed to be filled with that 
water, J may ſtop the water in my G2ound, 
and uſe it as J will, ſo J do not turn the 
courſe another way, but when J have done 


with it, let it fall into its own courſe. Per 


St. John Chief Juſtice, C. B. Suff. Summer 
Aſſiſes, 1657. Smart and Tyſtead. | 
Action fo2 wozds, Pou fozlwoze your telt 
in pour Anſwer in Chancery. Defendant 
juſtifies. Plaintiff replies, de injuria ſua 
propria abſque tali cauſa. ' Per Hale Summer 
Aſſiſe Suffolk, It's a good replication, and a 
ſmall miſtake in an Anſwer ſhall not convict 


of Perjury, foz the Councel map miſtake oz 


his Clerk. 
Action foz not ſcouring a Ditch, by which 


the water overflowed his Land, 8&c. and 


declare quod quidam Rivus run there, &c. 
Upon Evidence it appeared only a Lands 
flood, and good by name of Rivus, though ic 
be dzy great part of the year; and it was held 
the belt pleading ok the courle of this River 
to put a place from whence it comes, and ſo 
to the Plaintiffs Land, without mentioning 
mean places by * it paſſes, which may be 
many» 
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many, and mult be pꝛoved if laid, Per Whic- 
field 1641, York. Clayton 96. 

Souldiers lying in an Inn fourteen days, 
are Gueſts within the Cuſtom ok England, 
Harland's Caſe, per Whitfield, 1647. 
The Plaintiff in Action of the Caſe inti⸗ 

tles himſelf by Pꝛelcription, to a Fold-courſe 
fo2 Sheep upon all the Lands in ſuch a Field 
on Michaelmas day, and ſo to Lady day, the 

Lands being unſown, and foz that the De- 
kendant put on Sheep, &c. befoze Michael- 
mas day and after, and thereby fed the 
G2ounds, &c. the Plaintiff could not take 
ſo good feed, actio inde. 

1. The Owner map put on Sheep and fed 
his own Gzounds befoze Michaelmas, unleſs a 
Cuſtom be to the contrary, which ought to 
be laid in the Declaration, Contra of a 
Stranger. | 

2. Jt appearing that part of the Lands, 
&c. had been the Lands of the Plainciff, who 
was Lo2d of the Pansz, and pzeſcribed as 
ſuch, and there being no exception of choſe 
Lands in the Pzeſcription, thePlaintiffwas 
non-ſuit; foz as to thoſe Lands the'P3zefcrips 
tion is gone by unity of Poſſeſſion, Per Hale 
Chief Baron, Norfolk, Summer Aſſiſes, 1668. 
Branthwait verſus Hunt. 


In Indebitatus, Covenant to pap is no 
Evidence, 2 Crc, 505. Noz Pony due foz 
Rent by ſpecialty,. oz on Necozd. Hob. 284. 
Hutt, 35. | 


N 4 But 


184 


Baron and 


Feme. 


Infaney. 


A 
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But an Account ffated foz Rent and other 

things, is good Evidence. n 

- Indebitatus aſſ. againſt Baron foz neceſſa- 
ries fo2 his Wife, they muſt be accozding to 
his Eſtate, as well as degree. Siderfin 128. 
If the doth not cohabit with him the Action 
doth not Iye. Ik the Goods bought by the 
Mike oz Servant come to the uſe of the 
Pusband, although this be no binding Edi⸗ 
dence, yet this pzelumptive Evidence ſhall 
charge him, 

He may fo2bid one oꝛ two, &c. to let her 
have Goods, but a generalfozbidding alſo is 
void, Keeble 2 part, 554. 

Per Hales Chief Juſtice, deins Age may be 
given in Evidence on non aſſumpſit, in an In- 
debitatus aſſumpſit, Keebles 2 part, 85 1. Painter 


and Bowman's Cale. 


In Indebitat. not foz Monp, &c. delivery of 
Coꝛn oz other matter in ſatisfaction, is good 
Evidence. Contra in a ſpecial Adion of the 
Caſe an Aſſumpſit. Vide Keeble 3 part, 18. 

Indebitatus Iyes foz Pony won at Dice, 
Wiche's Caſe, Hill. 14, 15 Car. 2. B. R. 

Ik a pzomiſe be made to pay at a day cer⸗ 


tain, and the day is paſf, the Plaintiff may 


declare to pay on requeſt: ſo if he declare 
on payment at a dap certain, and give in 
Evidence a pzomiſe on requeſt, i. ce. when 
it is created on account which gives the duty, 
foz there the time is ex abundanti ; but where 
the Action is founded on the Contract, other- 
wiſe, foz there che Evidence muſt purſue 
the Contract. Hill. 1650. B. R. Child's 
Caſe. * . 

Pꝛo⸗ 
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Pꝛomiſe to reffoze a Yozſe hired fo2 a 
Journy, if the Yozſe dies in the Journp 
without the Riders default, his pzomiſe binds 
not. Liſle's' Caſe , cited in Matraver's Caſe, 
Trin. 1651. B R. 

One bzings an Aſſumpſit foz 20 l. and 
gives in Evidence a pzomile if two would 
lurrender to pay them 201. apiece, good. 
Mich. 1655. B. R. Thomas and Gerey. 

Indebit. fo; 50 l. bzought by Edgar againſt 
Chetham Clerk. The Evidence was, T. was 
indebted to Edgar in 501. Chetham defires 
Edgar to let him take the 50 l. of T. and he 
would give Edgar a Bill of Exchange to re- 


- ceive:fo much at London: actozdingly T. 


pꝛomiſes to pay Chetham the Ponp, which 
p2omile he accepted, and gave a Bill of Ex⸗ 
change to Edgar after T. became inſolvent, 
then Chetham pꝛohibits the payment of his 
Bill, whereupon this Action is bꝛought. 
Per Wadh. Windham Juſtice Aſſiſe, Norfolk 
Summer 1663. The Action lies, foꝛ Chetham 
having accepted the p2omiſe of T. and given 
a Bill, 8c. is now become a Debtoꝛ to Ed- 
gar, until his Bill be paid, though he never 
receives the Pony of Thomſon. 

Jn Indebit. It is good Evidence againſt 
the Father, that Phyſick was delivered to 
his Daughter at his requeſt, Stone-houſe 
verſus Bodvil, Hill. 14 Car. 2. B. R. 

One pzomiles a Bapliff, that if he would 


let one Arrefted be in his Poulſe that night, 


he would deliver him in the mozning, it's a 
good pꝛomiſe, and the Bayliff oz the Plain- 
tiff map bzing the Agion. Benſon verſus 
French, P aſch. J 5 Car, 2. B. R. | In 


195 
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Account. 
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Indebitat. The Caſe was, the Plaintiff 
ſold ſixty Comb of Rye to the Defendant at 


fourteen Shillings per Comb, to be delive- 
red befoze Michaelmas, the Plaificiff delive- 


red fifty Comb befoze the time, and bzought 


this Action foz the Pony foz it, anp good, 


though. it was agreed the Pony to be paid 
on the delivery of the laſt Rye. Per Hale 


Chief Baron. 
1. Though the Agreement is intire, yet 
the ſeveral deliveries make ſeveral Cons 


tracts, | 
2. Though the payment was to be on the 
lalt delivery, yet a time being ſet foz delivery, 
it's intended to- be paid when the delivery 
thould have been. 
3. Thetime being paſt , it's now a duty, 
and ſo Indebitatus lies, 
4. The Defendant Hatch his remedy foz 


delivering the reſidue, Barker verſus Sutton, 


Lent Aſſiſe Norf. 1662. 


The Court would not admit Evidence of 


account currant to maintain Indebitatus, bes 
cauſe *twould involve the Court in a te- 
dious examination; but if the Account had 
been ſtated, then Indebit, upon the Account 
is uſual, Keeble 2 part, 781. 

Indebitatus Aſſumpſit pro opere, 03 pro di- 
verſis mercimonijs, 03 pro ſervitio, o3 labore, 


is good, and the particulars map be given 


in Evidence: otherwile ok an Indebitatus 
generally, oz pro multis beneficis, &c. Keeble 
x part, 781. Keeble 2 part, 552. 

Indebitatus lies fo: a Potion after the 
Jopnture ſetlen; ſo foz a thouſand pounds, 
on pzomile of ſo much foz every — 

| oe 


0 
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Shoe Nail, but the Jury may mitigate Da⸗ 
mages. Ib. 

A pzomiſe to Parrp B. within thzee 
Months, within a foztnight after they meet, 
and the party pzomtſes again to Parry her 
within thzee Weeks, this laſt pꝛomiſe is 
no diſcharge of the fozmer, being all with- 
in the time of thzee Months; but had the 
laſt pzomiſe been to Parry her within ſome 
other time after the chzee Months, it had 
diſcharged the fozmer, Hite verſus Chaplin. 
Paſch. 1658. B. R. N | 

Indebitatus by one, Defendant gives Evi- 


dence that another was Partner with che 


Plaintiff at the delivery of the Mares, 
Plainciff Non-ſuit. Franklin verſus Walkers: - 


Norf. Lent Aſſiſe 1667, Per Moreton. Contr. 


in Treſpaſs, foz there Joynt-tenancy muſt be 


pleaded. 


In Aſſumpſit in Fact, and non aſſumpſit 


pleaded, a Releaſe cannot be given in Evi⸗ 


dence, unleſs only to mitigate Damages 3 
but it map upon un Aſſumpſit in Law, to 
maintain non afſumplit. 

Indebitatus foz 9 l. Defendant pleaded non 
aſſumpſit infra ſex annos, Iſſue inde, the Plain⸗ 
tiff pzoved a Debt of 9 1. due ten pears be⸗ 
foze, and an acknowledgment of the Debt 
within fix pears, and an offer to pay 51. fo2 
the whole, : 

Per Hale, The Plaintiff Non-ſuit; fo the 


. acknowledgment of the Debt is no moze 


than is done by the Plea, but there mul 
be -a- new pzomile of the Debt within ſir 
years, to make the Action hold, and here the 
pꝛomile oz offer to pay 5 J. gives no _ 
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foz the 21. Baſs verſus Smith, Suffolk, Sum- 
mer Aſſiſe, 1668, | | 


Debt. 


Debt on a Bond to perfozm Covenants, 
to deliver poſſeſſion at the F=15 to 


the Leſſoz, oz his Aſſigns; bzeach was al⸗ 


ſigned in not delivery to two Purchaſozs, de- 
mand being made by both, and Illue joyn d 
thereon, in Evidence demand by one is god. 
2 Cro. 475. 33 
In Debt upon a Contract, That the Con⸗ 
tract was conditional upon Account, that 
there was no ſuch Account, ne leſſa pas upon 
nil debet, in Debt fo2 Rent. _ 
In Debt upon the Statute of 21 H. 8. of 
Farms, upon the general Illue non habuic 
he may give in Evidence the taking fo2 the 
Þ2oviſlion of his Youle, accozding tothe Pꝛo⸗ 


vilo of that Statute, 27 H. 8. 21. 


Debt on Bond to perfozm an Award , 
ita quod the Award be delivered to the par⸗ 
ties, in Evidence, delivery proved to the 
Mife, is ſufficient fo2 the Jurp to pzeſume 
the delivery to the party himſelf., Per Hale 
2 Summer Aſſiſes, 1665. Trice and 

rat. ; | | | | 
At the ſame Aſſiſes, Per Moreton Juffice, 
delivery to the parties Son is good Evidence, 
Violet and Cook. WA 

Debt againſt an Heir, 8c. riens per. des 
ſcent, &c. a Feoffment given in Evidence 
made befoze the Action that it was fraudu- 


lent may be given in Evidence, though not 


pleaded. 
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pleaded, 5 Rep. Co. Gooches Caſe 60. 
Hob. 72. Vide Fitz. Tit. Garranty 88. 

Debt againſt Executoz, who pleaded ne 
unques, &c. Plaintiff replyed, that he Av- 


miniſtred as Erecutoz, and gave in Evidence 


Adminiſtration granted to bim by which he 
Adminiſtred, good. Dyer 305. But a Gift 
of the Goods the Defendant may give in 
Evidence. : / | 
In Debt againlt Executozs, and plene ad- 
miniſtravit pleaded, the Defendant cannot 
-Kive in Evidenc a Bond ſatisfied; where the 
Executoz and Teſtatoz were Dbligozs, per 
Coventry Loꝛd Keeper, 33 Eliz. Perkins verſ. 
Perkins. _ | 
In Debt koz Dythes, Modus to a Uicar 
is good againſt the Parſon, and ſo is a 
Modus to a Pariſh Clerk. Per Moreton Ju⸗ 
| . Lent Cambridge, 1667. Barber verſus 
Coſier. | 


In Debt againſt Executoz de fon torr, 


who pleads ne unques, &c. It is ſufficis 
ent ts charge him, by pꝛoving he hath 
1 of never ſo little value. Clay- 
ton 6 

Againſt Executoz de ſon tort, who plead⸗ 
ed fullp Adminiſtred, the Evidence was, the 
Inteſtate made a Bill of Sale of his Goods 


to the Defendant > who was bound with him 


in a Bond as ſurety, foz his Counter-ſecu- 
rity, but the Goods remained in the Jute- 
ſtates poſſeſſion during his Life, foz ſome 
few hours; ruled a fraudulent Deed by 


Barkly Juſtice, at York. 11 Car. Legard and 


Linley. Clayton 39. Quære. 
Debt 
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If the Defen- Debt againſt Adminiſtratoꝛ, who pleads 
danr pleads ed plene, gt. and gave in Evidence Judg- 
— 3. ment, and good without pleading, per Hen- 
c. The Plain- den, 1638. York, Clayton 65. Quære, oz 
tiff muſt prove i Judgments be kept on foot by Fraud, and 
 Allers abo?* given in Evidence, how can a Creditoz who 
thoſe Jadg- kues foz a juſt Debt, be pꝛepared to detect 
ments. Hunt- this Fraud? And Note, Jn Scire facias 
ingten, by againſf an Erecutoz on Judgment per Te- 
mg wind- (ator, the Defendant pleaded fully admi- 
an, 33 car. a. niſtred generally, and the Plaintiff demur⸗ 
red ſpecially, and Sir William Jones Sol⸗ 
licitoꝛ General moved to amend the Plea; 
and Hale Chief Juſtice thought he ought to 
plead ſpecially, how kul'p adminiſtred, 
Bradford verſ. Hutchinſon, H. 25, 26 Car. 2. 

B.R. 

Debt foz Rent on a Leaſe ; the Evidence 
to pꝛove the Leaſe was, that the Plaintiff 
leafed a Yohſe to the Defendant at a Rent, 
but no time mentioned, and it was agrerd 
at the ſame time, that the Leſſee was not 
to leave it without half a pears warning, 
per Hale, Norf. Summer Aſſiſe 1668. It's a 
Leaſe at will, and the leaving on Half a 
pears warning, is but a Collateral Agrees 
ment, and no part of the Demiſe. 


Ejectment. 


The Plaintiff Counts of a joint Leaſe 
made by A. and B. in Evidence it appeared 
that A. B. and C. were Joint-tenants, 
that C. leaſed to B. and that A. and B. 
leaſed to the Plaintiff, by 3 Juff. againſt 
two it's good, 2 Cro, Jurdanes Caſe, f. 83. 


c 
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Ne dona pas may be maintained by a 
Devilez and upon a Feoffment, a Leaſe 
and Releaſe; but a Fine and Releaſe will 
not maintain a Demiſe to Musband any 
Wite, 


Ejectment to try the Title, he muft in 
Evidence ſhew the Elegit filed, | 

Count of a foint Leaſe made by two, in 
Evidence it appears they were Tenants in 
Common, by 3 Juſt. againſt one, it's not 
good, 2 Cro. 166, Mantles Caſe, | 

Count of a Leaſe by Pusband, Evidence 
was a Leaſe by Pusband and Wife with 
Letter of Actoznp to make Livery, and tis 
made in Name of both, by 3 Juſt. againſt 
one it's good, foz Livery as to the Feme 
was void, 2 Cro. Gardners Cale, 

Df a Leaſe made 5 May 10. Regis ha- 
bendum from Lady-day laſt paſt foz 21 
pears, Extunc prox. ſequent. In Evidence, 
a Leaſe of 5 May 10, Regis habendum 
from Lady-day laft paſt foz 21 years next fol⸗ 
lowing the date of the laid Indenture, 
adjudged good and affirmed in Erroz, Hob. 
19. | ; x 

Ejectment of a Recto2y, Evidence of the 
taking of Tithes only, and not Entry into 
the Glebe, the Plaintiff was-non-ſuit, Latch. 
62. Hems and Stroud. N 

The Rule to confeſs Leaſe, Entry, and 
Ouſter doth not extend to confeſs actual En⸗ 
try upon a Leaſe, that is, the Title; But 
the Court ſaid an Entry ſhall, be intended 
until the Contract be pꝛoved of the other 
ſide, Siderfin 223. 1 

u 


When he that ſued an Elegit bzings an Elegit, 
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But he that makes a Leaſe, oz an AC- 
figument of the Leaſe after the Commence- 
ment, mult be in poſleſſion, &c. 

In Ejectment by Leſſe of Leſſe of the 
whole by many Co-heirs, which was made 

bp reaſon of the incertainty of the parc 
claimed by the Leſſozs, and per Cur. Leaſe 
of all Parts warrants Leaſe of all, 
Keeble 2 part, 700. 

Ik a Truſtee of a Leaſe be Leſſoz in 
CTjeament, his diſclaimer in pais will 

avoid the Plaintiffs Title, 794. 

In Ejecment, The Leaſe of a Guardian 
o2 Copy-holder will maintain the Declara- 
tion, though void againſt the Lozd and 
Infant; but a Leaſe de Herbage, will not 
of Meadow, Hardres Rep. 330. 

_ Ejectment of a Leaſe to A. of Lands in 
the pollellion of thus Tenants fo pears, 
dellrered to J. S. as an Eſcrow with Letter 
of Attozny to enter into all, and then to 
deliver his Deed, &cc. Evidence, that the 
Actozny entred upon one Leſlee in name of 
all, and delivered the Ded, &c. Per Jones 
Juſt. it's good enough, foz where the Frie⸗ 

Hold is in one, his Entry into one Leſle » 
'foz pears in name of all the reſt is good, 
Latch. 71. Dame Argols Cale. | 

' Where one declares on a fictitious Leaſe 
to A. foz thaw years, and within the ſame 
time declares of another fictitious Leaſe 
to B. of the ſame Lands, the laſt is not 

good. Foz Treſpaſs foz the mean P2ofics 
mult be bzought in the firſt Leſſ&es Name, 


* 


ut dicitur. | 


In 


Radcliffe Trustees 
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In Gjectment the Defendant ſhall not 
give in Evidence a fozmer Moztgage oz 
Conveyance made by himſelf, and there- 
foze in ſuch Caſes tis left foy him that has 
the fozmer Poztgage to get himſelf made 
Defendant befoze the Cauſe comes to 
Ejeament of Tithes ; a Leaſe foz Life 
of Tithes is good, if chere be Church oz 
Church⸗pard to make Livery in, reſolvey 
in Trial at Bar, Wheeler verſus Hancher, 
Hill. 14, 15 Car. 2. B. R. v. Jones Rep. 321, 
22. 
Entry and Claim made upon the Land 
within five_ pears after the death of the 
Baron of the Countels of Peterborough to 
avoid a Fine, ſhe being Jſlue in Tail, pꝛoved 
by one Mitnels, and allowed at a Trial at 
| _ B. R. Mich. 15 Car. 2. Floyd and Pol- 
lard. 

Cuſtom of Copy-holders in extream is to 
ſurrender into one Tenants Hands, in the 
pꝛelence of credible Witneſſes, A Surren⸗ 
der was made acco2dingly, but pꝛelented to 
be done to another Tenant, pet being pꝛo⸗ 
ved to be done to a Tenant, it was holden 
by Wadham Windham Juſt. to be good: And 
by him, a Glove oz a Turf is a Rod to 
give Seiſin by, Mayes Cale, Norf. Summer 
Aſſiſes 1663. 

A Will under which Title to Land is 
made, muſt be ſhewn it ſelf, and the Pro- 
bate is not ſufficient. Contr, if it were 
on a Circumſtance, oz as inducement, oz 
that the Will remain in Chancery, oz other 
Court by ſpecial Dzder - luch Court, _ 

VEIL» 
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ls Title. 
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verſ. Chalkhill, Mich. 13 Car. 2. B. R. Keeble 
1 part, 117. OD | 

Alſo Inrolment of a Deed, which needs 
no Inrolment, is no Evidence, ib. 

Me muft p2ove Admiſlion, Inſtitution 
and Jnduction, his reading and ſubſcribing 
the Articles, &c. and his Declaration in 
the Church of his fre and full aſſent and 
conſent to all thoſe things contained in the 
Common Þzayer, and this ought to be 
p20ved done within the time limited by 
the Statute, but ned not ſhew a Right in 
him that pzeſented him. 

Dee Keeble 2 part, 484. In Evidence an 
Inſtitution without Pꝛelentation, oꝛ Copy of 
ic, was refuſed by the Court, albeit a Pꝛe⸗ 
ſentation may be made by Parol, but p2oof 
mult be made of it, if there be Induction 
upon it; J think it good Evidence. 

The Illue was Fine uncertain, oz cer⸗ 
tain two pears Rent and no moze, the 
Evidence was of admittances on Surrenders 
uncertain, but all under two pears Rent, 


Per Williams Juſtice, Nou ought to pzoduce 


Fines on Deſcent, and Fines paid above 
two years Rent, 2 Bulſt. 32. Allen verſus 


Abraham. 


A Leaſe was made by parol and agreed to 
be put in Writing,and Indentures beſpoke, 
but being Held foz ten years, and no In⸗ 
dentures executed, it was ruled fo2 a Leaſe. 


parol, Per Barkley Juſt, 13 Car. 1. York, 


examined by the Oꝛiginal, was allowed good 


Clayton 53. 
By Juſt. Berkley (1638. York, Hedges 
cont. Clayton 57.)A Mill under Seal,pzoved, 


Evi⸗ 
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Evidence. Quære, J think the Pzadice 
againſt it. 

'A Leaſe and Releaſe were given in 
Evidence to entile the Plaintiff, and they 
both were named hærc Indentura, but were 
not indented: Good,Per Hales Chief Baron, 
Norf. Summer Aſſiſes 1668. Briant verſus 
Trendle. 

After default (in Ejectment) the Defen- 
dant may confeſs Leaſe, Entry and Ouſter, 
and may give Evidence, and have all ad- 
vantages (except Challenges) and if the 
Platntiff becomes non-ſuit, any one fo; the 
Defendant may pꝛap it be recoꝛzded. 

Per H. Wyndham Juff, Bucks Lent 68. Dr. 
Crawlys Caſe, Depzivation in Spiritual 
Court foz Simonp diſables from bzinging 
Tjectment, becauſe he can make no Leaſe; 
pet quere, 

Ik MPoztgagoz continues in polleſlion 
without pzoviſion fo that purpole in the 
Deed, he is Tenant at Mill, and if he 


 - levies a Fine it's no Diſſeiſin by him con⸗ 


tinted in poſſeſſion ſtill, becauſe after the 
Will determined he is Tenant at ſufferance, 
Per Hale Chief Baron, Bedford Summer Af, 
1669. 

Declaration on a Leaſe made 14 Jan. 30 
Eliz. Evidence of a Leaſe ſealed 13 Jan. 
good, fo; if it was a Leaſe 13. it was a Leaſe 
made 14. 4 Leon. 14. 


If the Declaration in Ejectment be of 


Michaelmas- Term which relates to the firſt 

day of the Term, pet tis Patter of Evi⸗ 

dence, and „ what dap the Bill 
= 


was 
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was filed, and if 'twas after the day of the 
Leaſe, all is well, Siderfin 432. 

Feoffments of 40 years ffanding, and 
polleſſion going acco2dingly, you need not 
pꝛove Livery, it may be intended per Jury, 
Rolls Rep. 132. 

The Common Rock on which ſo many 
have ſplit, is laping the Leaſe to be a die 
datus, and the Entry the lame day, which is 
a - Diſleifin, not purged by the Commence- 
ment of che Leale, foz where an Intereſt 
paſſes | a | is excluſive, and ſo the Entry the 
ſame dap, is befoze the Leaſe was to Com- 
mence, and is a Dilleiſin, but in caſes of 
Obligation where no intereſt paſles, it is 
con tra, quod nota. - 


Treſpaſs. 


Count of Treſpaſs done in one Acre, Evi- 
dence of Treſpaſs done but in half that Acre, 
good, 2 Cro. Winkworths Caſe, 

The Lady Hatton bzought Treſpaſs foz 
bzeaking her Cloſe, and taking away her 
Pozle, &c. againſt two Defendants, they 
plead Not Guilty, as to the taking of | Her] 
Poſe. as to the reſt, they ſay that the 
Þozſe of one of the Defendants was in the 

- Cloſe, &c. and they took him out doing 

as little damage as they could, quæ eſt eadem 
&c. The Plaintiff replies de injuria ſua 
propria, ec. 

The Evidence was, That the Plaintiff as 
Lady of the Panno? took the Yozſe as an 
Eſtray, and tt was cryed and marked, &c. 
that the ä refuſed to pay bo the 

eat 


— 


Tryals per Pais, 


Meat, and took him away, befoze the year 
and a day was out. | 

1. Per Wadh. Wyndham Juſt. d*Afſize, A 
Loꝛd map detain an Eſtray foꝛ Peat, pet no 
Treſpaſs lies if the Owner takes him, but an 
Action of the Cale lies foz the Meat. 


2. Af the Action had been bzought againſt 


the Servant only, he muſt juſtifie, &c. But 
being bzought againſt Paſter aud Servant, 
this joint⸗juſtification is good. 

Cambr. Summer Aſſiſes 1667. Lady Hat- 
ton againſt Cotes and al. 


Pl 


Jn Treſpaſs, the Evidence fo2 the Defen- 
dant was, That the Defendant had a Barn, 


and purchaſed a Way over the Plaintiffs 
Land to that Barn, after the Defendanc 
bought other Lands lying contiguous to that 
Warn on the one ſide, and to a Haven on the 
other ſide, and carried Carriages by that way 
to the Barn, and th2ough it over his own 
new purchaſed Land to the Haven. Per 
Hale Chief Baron, Af J purchaſe a general 
Map to ſuch a place, J may go from thence 
on my own Gzound whither J-pleaſe.though 
J purchaſe the Gz3ound after the May pur⸗ 
chaſed, . Summer Aſſiſes Norf. 1665, Heynſ- 
worth verſ. Bird. | 

Treſpaſs was bzought againſt many, by 
a School⸗miſtrels, foz taking away a Child 
(her Scholar) with a Scarf of the Piſt⸗ 
ſtreſles; per Keeling Ch. Juſt, In Treſpaſs 


fo2 taking [things] all are Pꝛincipals that 


are pzeſent and conſenting; Contra, in taking 
[ Perſons | And this Action lies not by the 
Piſtrels to2 the Child, but foz che Scarf 

D 3 only 


JESS — . 
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only, Lent Norf. Aſſ. 1663. Mary Coopers 
Cale. | 
Treſpaſs lies fo: Leſſee in Ejectment on 
a fictitious Leaſe to recover mean Pꝛofits 
during the continuance of chat Leaſe 
mentioned on Recozd: And the Recovery 
ſhall maintain it. Otherwile if bzoughc 
by the Leſſoz, foz he is no Party to the 
Action. 

But ſee Siderfin 239. Ik a Recovery be 


in Ejectment, and afterwards Treſpaſs is 


b2oucht foz the mean P2zofits befoze the 
Leaſe, nothing ſhall be given in Evidence 
but the value of the P2ofits, and not the 
Title, foz otherwiſe Trials would be in⸗ 


finite. 


Alſo if it be between the Parties the 
Recozd is an Cſfoppel ; ond lo the Court 


held it Gould be if it was againff under 


Tenants. 

But quære if the Defendant be one that 
has a Title, if he cannot give this in Evi⸗ 
dence, foz otherwiſe it would be a great 
miſchiek. 

Treſpaſs lies not fo2 pulling down a 
Pew in a Church faſtnen to a Pillar with 
a Chain. Contra, had it been fixed by Nails 


Diven into the Pillar, Per Glyn Ch. Juft, 


Trevors Cale. 

Treſpaſs quare fregit liberam Warrenam 
ſuam, and took his Conies, In Evidence it 
appeared that the Plaintiff had liberty of 
Chaſe tn the place, which though it includes 
Marren; pet a general Treſpaſs lies not, 


but an Action of the Caſe, E. of Arundels 


Cale, Paſch. 1658. B. R. 


Per 
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Per Earl Sergeant, If Beaſts be im⸗ 
pounded, and the Key loſt, the Officer by 
KReplevin may bzeak the Pound, and deli⸗ 
ver the Cattle, per Stat. Marlebridge, 52 H. 

. 21, 

g Tenants in Common mult join in Treſ-⸗ 
paſs done againſt them, ſo Avowzy, Lead and 
Lamſteads Caſe, 7 Car. B. R. cited by Finch 
in Argument. Oꝛ Tenant in Common ſur- 
viving ſhall have Treſpaſs. 

In Treſpaſs, The Defendant ſets fozth a 
conditional Feoffment foz papment of Pony 
at ſuch a dap and place, and chat he paid it 
accozdingly ; Iſſue joined on the paymenc 
at the day and place, Evidence of papment 
befoze the day is not good. Contra, had the 
Special Patter been pleaded with acceptance, 
More 47. | 

Jn Treſpaſs with Continuando to reco- 
ver mean Pꝛofits, an Entry and Poſſeſſion 
of the Land befoze the Treſpaſs muſt be 
p20ved, and alſo another Entry after the 
Treſpaſs. | 

Jn Treſpaſs, the Defendant pzeſcribes to 
dig in the Common fo2 Clay, to repair an⸗ 
tient Youſes holden of that Wannoz, and 
good, Berney verſ. Stafford, Norf. Lent Aſſiſes 
I667, 

In Treſpaſs they were at Iſſue on Not 
Guilty, and at the Aſliſes the Defendant 
left his fozmer Plea, and. pleaded an Ac- 
cozd with ſatis action, the Judge would 
have had it replied to and tried pzeſently, 
but the Councel refuſed, whereupon the 
Jury was ſwozn, and the Plaintiff nonſuit- 
ed, Bedford Aſſiſes Lent 1667. Green verfus 

O4 Rey- 


U 
* 


Son afſaulr 
demeine. 
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Reynolds. But this was contrary to the 
Opinion ok Sir Orlando Bridgman, at the 
ſame Alliſes, and contrary to 10 H. 7. 21. 
and 1 Bul. 92. 

Treſpaſs lies by Recoveroz in Erroneous 


Judgment fo2 a mean Treſpaſs, becauſe the 


Plaintiff in Writ of Erroz recovers all 
mean Pꝛofits, and the Law by fiction of re- 
lation will not make a wꝛong⸗doer dil⸗ 
puniſhable, 13 Rep. Co. 2 2. but Contra, where 
Act of Parliament reſtozes, &c. 

Treſpaſs foz Allault and wounding in Suff. 
the Defendant as to vi & armis non Cul. As 
to the other juſtification ok molliter Manus, 
cc. in Norf. and ſeveral Tryals, Per Hales 
Ch, Baron, Suff. Af. Summer 1668. the 
vi & armis can't be tried till the other be 
tried, Contr. Ik the firſt Illue of non Cul. 
was as to the wounding; and by him Evi- 
dence of Livery of Seiſin, generally ſhall 
be intended fo2 life only, 

The Defendant p2oved the Plaintiff 
thzeatned the Defendant by ſaying, Mere 
it not Aſſile time, he would tell moze of 
his mind, which he laid, bending his Fiſt, 
and with his Hand on his Sword, yet 
per Cur. This is no Aſſault, as it would 
be without that Declaration: But it was 
farther lwozn the Plaintiff wich his Elbow 
puncht the Defendant, which if done in 
earneff Diſcourſe, and not with intent of 
Violence is no Aſſault, noz then is it a 
Juſtification ok Wattery after a, Retreat, 
Keeble 2 part, 545. 


The 


— » 
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The Hogs of B. were put into the vard ok 


A. and broke into the and of C. and 


did Treſpaſs, Action lies againſt A. though 


the Servant of B. did lok to them and ſerve- 


them, by which the Owner had the ſpecial 
Poſſeſſion of them. Do if agiſted Cattle do 
Treſpaſs, the Agiſtoz ſhall anſwer, Dawtry 
verſ. Huggins, Clayton 33. per — 1 Car. 
Vork. 


A. by Indenture of Uſes raiſed an Eſtate 


to B. in Fee, who regrants Turbary to A. 


be another Deed, and after A. levies a 


Fine to confirm the Eſtate and Uſes above- 
ſaid declared; this doth not touch the Tur⸗ 


bary, per Vernon, 11 Car. York, Clay: 


ton 42. 

Any one imploped by an Dfficer, is an 
Officer within 7 Jac. 5. to plead general 
Iſſue, and give the ſpecial matter in Evi⸗ 
dence, Clayton 54. 

Pꝛeſcription co Tether Equos & Boves 
upon ſuch a Balk, &c. Mares and Cowes, 
good Evidence within that Preſcription, Per 


Barkley, Clayton 54. 


Per Hale, A Cozpozation may Fargain 


and Dell, though it has been thought an Uſe 


upon Uſe, they being ſeiſed to the uſe of 
their Youſe : But J think it rather a Truſt 
than an Uſe, _ 


If a Juſtice of Peace. lend his War- | 


rant to J. S. (who is no Officer) to bzing 
one befoze him, if J. S. be no Dfficer, he 
is not bound to execute it, yet if he does 


execute it, it's good, and he may execute it 


in any part of the County, And io a 


Conſtable of one Town may execute a 


Wars 


201 
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Warrant in any other Town in the ſame 
County, and any ſuch Warrant is as large 
as the Juſtices Commiſlion ts, per Hale 


Norf. Summer Aſſiſes 1668. Wrongries Cale. 


Jn Treſpaſs againft one foz Gleaning 
on his Gzound, per Hale Norf. Sum. Aſſiſes 
1668. The Law gives Licence to the Po; 
to glean, &c. by the general Cuſfom of 
England, but the Licence muff be pleaded 


ſpecially, and can't be given in Evidence on 


non Cul. 

Jn Treſpaſs quare Clauſum & Domum 
fregit Et alia enormia ei intulit, after Uer- 
dict foz the Plaintiff and 60 1. Damages, 
"fwas moved foz a new Trpal by reaſon of 
exceſſive Damages, and upon Affidavit that 
the Jury intended great part of the Da⸗ 
mages foz the Injury the Defendanc did to 
the Plaintiffs Daughter, 8c. which came 
in under the & alia enormia, the Plaintiff 
had Judgment; and a difference was taken, 


that Damages ex turpi cavſa map be given 


in Evidence under this General Clauſe, Ec 
alia enormia, but from nothing elſe, Siderfm 
225, Sippora verſus Baſſet. 


Trover. 


The Citizens of London gave in Evidence 
their Cuſtom to take Toll, Jones 240. 
In Trover, foz an Pozle pꝛoved of 15 l. 


value, the Jury gave but 31. Damages, 


upon miſtake, they thinking that the Plaln- 
tiff had his Þozſe again. 


Per 


— — — _—_— 
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Per Wadh. Wyndham; If the Jury had 
not been gone, they ſhould have mended 


their Uerdig; but a new Acton of Trover 


lies foy Damages fo2 the Yoz2ſe, in which 
the Jury ſhall p2ove the 3 l. given was only 
foz the Converſton, not the value of the 
Pozſe; and by him, Trover lies fo, Goods 
in the Plaintiffs poſſeſſion, to recover Da- 
mages foꝛ the Converſion only, Tyndal verſ. 
Jolliffe Norf. Lent Aſſiſes 1660. 

In Trover by Adminiſtratoz where the 
Converſion was in the time of the Inteſtate 
the Plaintiff muſt ſhew che Letters of Ads 
miniſtration. Contr. where the Converfion 
was after his death, Per Hale Norf. Sum. Af. 
1660. | 

Ik an Eſtrap be claimed within the pear 
and the day, &c. and the Lozd refuſes to 
deliver it; Trover lies, though the keping 
is not paid foz, and the Loz2d ſays he detains 
foz the lame; and the Lozd can't detain foz 
the Peat, &c. but mult bzing his Action. 
Per Moreton Juſtice Lent Nort. 1667. Boyd 
verſ. Paſton, Quærg,: vide Dent Tit. Treſpaſs per 
Wyndam contr. and I think is Law, Vide 
Rolls Tit. Eſtray 8 89. 

At the ſame Aſſiſes Daniel verſus Berney, 
by Moreton Juſtice, Pzoclamation may be 
made of an Eſtray by any Perſon, and it 
is not neceſſary that it ſhould be made by 
the Bell⸗man oz any other Dfficer, Vide 
Co. Entries 170. Barber verſ. Fawcet. Jn 
Trover, Iſſue was joined on tender of 
amends fo2 keping, &c. and Uerdict pro 


_ Plaintiff and Judgment, 


Note, 
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Note, J find Pzecedents, that in Trover, 
the matter of an Eſtray may be pleaved ſpe- 
cially, o2 given in Evidence on Not Guilty. 

Oats were taken krom the Owner, and 


karried co a Piller to make into Dat- 


meal, and befoze it was done, the Owner 
pꝛohibits the Piller, 8:c. and demanded the 
Dats, who, notwithſtanding, made them 
inco Dat-meal, Per Barkley it's a Couver- 
ſion in the Piller, 1638. Clayton 57. Holſ- 
worths Cale. 

On non Cul. The Dekendant gave in Evi⸗ 
dence, a Seizure foz Goods Fozeign bought 
and Fozeign ſold, Per Cuſfom of Lynn Norf. 
good, per Hale Norf.Sum. Aſſ. 1668, Harwich 
verſ. T wells. 

A Pan lends his Yozſe to a Special 
Purpoſe, the Bailee abuſes the Yozſe, and 
over wozks him, then the Lender takes 
the Yozſe again. Per Hugh Wyndham Ju- 
ſtice Lent Aſſiſes Bucks. Trover lies not, 
Conſtables Caſe. 


Dower. 


Jn Dower, the Jſſue was ne unque ſeiſie que 
Dower, and foz the Plaintiff, a Feoffment 
in Fer was given in Evidence to the Pul⸗ 
band, the Defendant would have given in 
Evidence, a Seiſin in Tail wich a Dilcon- 
tinuance, and then the Feoffment, &c. and 
ſo a Remitter, but it ought to be pleaded per 
Cur. Dyer 41. Noz an Eſtate upon Condi- 
tron, 


It 


. — —ů— — — PR Ip} > 


| 
| 
| 
| 
| 
| 
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If an Meir Poztgage fo2-years, and then 


' aſſign Dower legally i. e. a third part of the 


whole, the Aſſignment ſhall bind the Mozts 
gage 3 Contr. if the Alignment be illegal, 
as of one whole Panoz when there were 


.thze Manozs 3 that being not as the Law 


would have done it, And if a Diſleiſoz al⸗ 
ſign a legal Dower, it's good: But if the 
Peir Poztgage in Fee, and then aſſgn, 8c. 
legally, &c. that is not good, becauſe the 
whole Free-hold was out of him at the 
time of Aſſignment, per Hugh Wyndham 
Auftice, Bucks Lent Aff. 1668, | 


Account, 


Againſt S. as Receiver of two 30 ls. and 
as Bailiff foz receiving his Rents foz feveral 


pears, not ſaying any certain Sum of 
Rents 2 Per Earl Sergeant, The pꝛoper way 


ts to find quod Computet, as to what is 
certain in the Declaration and fo p2oved, 
as the Pony was, but not to the Rents, and 
ſo he ſaid was the Opinion of Hale. But 


per Moreton Juſtice, the Uerdic ſhall be ge- 


neral, and it may be both ways, Sayes Caſe, 
Norf. Lent Aſſiſes 1667. „ 

Thus far J have mape an Cſlay of a 
Method to be farther built upon by our 
P2actiſer, and have given ſome Caſes, not 
in P2int, and (it may be) uſeful. J ſhall 
add ſome other Caſes, not ſo p2oper foz 
Heads, except that of | Evidence | with 
which J ſhall conclude this Chapter. 


Evidence, 
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Evidence. 


Jnſpection of a Deed inrolled may be 
given in Evidence, Contr. of a bare D&ed 
not inrolled, oz of a D&ed that nerds no 
Inrolment, Paſch. 1655. B. R. Goodſons 


Cale. 


An Inſpeximus lieth only of Matter of 
Recozd, and not of a pzivate Deed, Keeble 
2 part, 294. 

A Deed to lead the Uſes of a Fine was 
inrolled on the acknowledgment of but 
one of the Parties to it, and was allowed 
by Glyn Chief Juſtice in Evidence, as Roll 
Chief Juſtice had done befoze him, though 
no binding Evidence, Turber verſ. Maddiſon 
Paſch. 1655, B. R. | 

An Nffice found at a Death, 8c. may be 
given in Evidence. | 
A Uerdict againſt one, under whom either 
Plaintiff oz Defendant claims, map be given 
in Evidence againſt the Party ſo claiming. 
Contr. if neither claim under it, Duke and 
Ventres, Mich. 16 56. B. R. 

If an Action be bzought on a Statute, 
which has ſeveral Previſoes in it, the De- 


kfendant may plead Not Guilty, and aid him⸗ 


ſelf by any ok the Proviſoes in Evidence 3 
But if Proviſoes be made to that Statute, of 


which the Defendant map take advantage, - 


he ought to plead it, and not give it in Evi⸗ 
dence, Per Roll Chief Juſtice, Mich. 1650. 
B. R. Jones 320, accord. 


Joins 


k „ IT * . 6 
% 


. * 
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r 


map be given in Evidence, Hob. 227. contr. 


the Plaintiff, but any Stranger may give 
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Jointenancy in Treſpaſs cannot be given 
in Evidence; but muſt be pleaded in Abate⸗ 
ment, Jones verſ. Randal, Hill. 1652. C. B. 

Arreſt and Impꝛilonment to pꝛove a Bank- Bankrupt. 
rapt mult be pꝛoved by Record, Newby verſ. 
Bathurſt, Paſch. 1659. B. R. Jn a Trial at 
Bar, what Evidence pꝛoves a Bankrupt, Keeble 
2 part, 487. 

The Cuffom of New-England to marry 
by the Magiſtrate in the pzeſence of a Mis 
niſter, was allowed good by Hale Chief 
Juſtice B. R. Trin. 1663. at Guild-hall, int. 
Hall & Hall. 

The Certificate ok the Bing under his 
Sign Manual was allowed in Chancery foz 
pzoof without Exception, Hob. 21 3. 

Records, as Patents, Statutes, Judgments, 


to Dyer 129. | 

To pꝛove an Extent upon a Statute oz 
Judgment, you muſt pzove a Copy of the 
Statute and Judgment, as well as the Copy | 
of the Writ and Extent, 
- When Records are pleaded, they muſt be 
Sub pede Sigilli, contr. if given in Evidence, 
Stiles 22. Whites Caſe, 3 

An Anſwer in Chancery, is Evidence 
againſt the Defendant himſelf; but the Bill 
muſt be pꝛoved, Godb. 326. 
Ak the Party make Dath that he canndt 
find his Witneſs, then he is as it were 
Dead, and his Depoficions in an Engliſhs . 
Court map be given in Evidence betwixt 
the ſame Parties, Godb. 327. Not only 


the Defendants Anſwer in Evidence _— 
the 
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the Defendant, but not againſt others, 
Siderfin 221. A Bill in Chancery given in 
Evidence againſt the Plaintiff Himſelf, 
where there are Pꝛocer dings upon it, Keeble 


2 part, 499. 
Upon a Traverſe of a Leaſe parol foz 


years, viz: Abſq; hoc quod A: demiſit, gt. 


Nihil habuit in tenementis, may be geven in 
Evidence, Dyer 122. 

Shewing a Gant to dig Turks, is no 
Evidence againſt a Pzeſcription foꝛ the ſame, 
but the Grant being the ſame with the Pre- 
ſcription, ſhall be taken as a Confirmation, 
Crew & Vernon, Moor $19. Quzre tamen, 
vid. Moor 83 30. Where a Court of Pipowder 
is claimed by Preſcription and Grant, and 
00d, -2'Cro. 313. Acc. 

In Treſpaſs foz taking Goods after Judg- 
ment, per confeſſion, non ſum informatus, oz 
nil dicit, Pꝛoperty need not be pꝛoved to a 
Writ of Inquiry, foz it would oppoſe. the 


firſt Judgment, Quod querens recuperet, and 


the Judges might have aſſeſſed Damages if 
they would, Yelv. 151. Pet quære, It the 
Defendant map not diſpzove Pꝛoperty in 
mitigation of Damages z fo2 the Jury may 
find no Damages. 

A Copy of a Ded, is good Evidence 


where the Defendant has the Deed, and will 
not p2oduce it, Per Vernon Julkice, Clay: 


ton 15. 


Do that there was a Revocation, is ſuffi- _ 


cient fo2 the Heir, without ſhewing the 
Ded it ſelf, which was taken away by the 
Defendant, fo that the Witneſles to the 

Res 


\ 
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Releaſe p2oved the Leaſe without ſewing, 


being taken away by the other ſide, 
N Ded of Feoffment without Livery map 


be given in Evidence as a Releaſe, Per Berk- 


ley, 11 Car. Clayton 32. - 
Ik a Fine be given in Evidence, wit h five 


years non- claim, &c. the Fine mutt be ſhewen 
with the Pꝛoclamations under Deal, and the 


Cirograph will not ſerve. . 

The Confeſſion of a Party mult be taken 
whole, and not by parts As it to pꝛove a 
Debt, it be ſwozn that the Defendant con⸗ 


feſſed it, but withal he ſaid at the ſame 


time, that he paid it, his Confeſſion ſhall. 
be valid as to the payment as well as that he 
owed it, Per Hale Chief Juſtice, And lo is 
Common Pzactice. | 

A Deed cancelled by Pꝛadite, was al⸗ 


lowed to be read, in Evidence in Action under 


yarn Deed, the Pzartice being moved, Hetley 
13 


Againſt a Purchaſoz bona dey: recital in 


a Deed of Pony paid is not ſufficient, 


no Acquittance foz the Pony, unleſs it be 
of ancient ſtanding, and th it ſhall be pꝛe⸗ | 
ſumed, 
3 Deed to lead the Uſes of a Fine ſur 
oncetht, nerd not be pzoved per Teles. 
"If a.Deed of Feoffment be ſhewn, but no 
Livery, Poſſeſſion. going with che Deed, is | 
Evidence to a Jury to find Livery. _ 
At Guild-hall, Trin. 23 Car. 2. Hale Chief 
Juſtice cited the Caſe of Sir Paul Pindar, A 
Levari, &c. was pꝛoved by a recital of i in 


another Recozd,auv Hale and Mainard demur⸗ 
red on * — and adjudged againſt 


, | Þ them, 


. dens . ang; 2% 32 E gar 
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them, foz this Cauſe, viz. That it was pꝛobed 
there was ſuch a Reco2d, that it was filed, 
that it was taken off the File. Eut (by him) 
. generally without ſuch pꝛook, the Evidence 
is not good, becauſe one Reco2d map recite 

| one that never was, 
6 The Jury are to decide the Fa, and Evi⸗ 
| dence is not given but to infozm them in 
their Conſciences of the truth, koz although 
und Evidence is given of either fide , yet 
thep may give their Uerdict of one ſide 02 
the other, 14 H. 7. 29. And therefoze al- 
though two Witneſſes are neceſſary, where 
the Zryal is by Witneſſes, as in che Civil 
Law 3 yet they are not of neceſſity where the 
Trpal is by Jury, And where Witneſſes 
Office of the are joyned with the Jury, yet they may be 


_ 


Jury. rejected, if they will not agree with the 
twelve, and rye twelve may give their Uer- 
dict. 


The Jury after they are deparced from 
the War, may return to hear their Evi⸗ 
dence of any thing they doubt befoze the 

Done inTayle. - Ss Travers de done in tayle, the Witnefles 

pzove, That another made the Done 3 this 
doth not warrant the Jſlue. ; 

J an Aion againſt the Sheriff upon 
Extortion te Dtatute of Extortion, that he took it fo: 
verſ. vic. Barr⸗kee of one who was acquit, is good 
. el an E of righ 

on is an Evidence of right, and 

— he that hach polleſlion may diſtrain the 

Cattel of him that hath no Title, fo; the 

taking is in reſpect of the poteton, moꝛe 

than ok the title. 4 

n 


4 


7 


ner. 
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In Debt foz Rent upon a Leaſe, and Debt for Rent. 
nil debet pleaded, ne unques ſeiſie de terre ig 
good Evidence, otherwiſe upon the Plea of 
riens arrere, 02 levy per diſtre 
A Receipt of the laſt half year is Evi- 
dence that all befoze was paid, 
Eviction oz expulſlon may be given in 
Evidence upon nil debet in an Action of 1 
Debt foz Rent. 
Parſon 02 not Parſon, in ſuch Allue vou "OY 
may give in Evidence a reſignation , al- | 
— it be in another County and ppiri⸗ 
tua 
In riens paſſe per le fait, Not his Deed Falc. 
map be given in Svidence. - 
In Treſpas, quare clauſum fregit, with 2 ought 
Abuttals, all the Abuttals and deſcriptions 3 Evid | 
mul be pzoved, But if the Abuttal be Wiens 
laid North, &c. and it incline North, though | 
not directly, it is ſufficient: & ſic "de cæte- 
ris. 


Ozdinarp, 4-1 not be given in pon ſtravit. 
noꝛ anp reſpec had to it. 
That the Executoꝛ paid a Legacy, is Evi- : 
- dence that he had Aſſets. | 
Will. The Pꝛobate is good foz the- -perſo- what ſhall be 
us tv od but not to pꝛobe a Will in Mri⸗ even in Ei- 
of Land by the Statute, 1 
ecital of other Gꝛants by Letters Paz it. 
tents, in Letters Patents, are ſome Eui⸗ Recital in Let- 
deuce, but not fit to be allowed, wichout ters Parents. 
ſhewing the kozmer Letters Patents 07 5 | 
a-Copy, But the Jury map findehem. 
The pꝛook of this ſurmile in any Court Surmiſe in a 
of Recodd, ſhall ary ve given in Evidence Prohiblcion. / 
in 
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Depoſitions. 


Lirtlecons 
Rep. 167. 


Sentence. 
Coſtom. 


Recuſant, 


Fraud. a 
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in another Action , upon the lame cuſtom, 
becauſe the Defendant in the P2ohibicion 
cannot croſs examine. 

Depolitions in the Court Chꝛiſtian, in the 
Court of the Council of Vork, touching the 
title of Lanb, of which they have not co- 
nulance, oz in another Suit againſt him, 
who claimeth not under thoſe parties, by 
the . Commiſſioners upon a Commillion 
of Bankrupt, becauſe. che party could not- 
croſs Examine , ſhall not be allowed in 
Evidence, But ſee Keeble 2 part, 348. 

But a ſentence given in the Spiritual 4 
Coutt touching Tythes, may be given in 
Evidence in an Action at Common-Law, foz 
this is a judicial Ad. 

Co lay a cuſtom to a Moule and Land, 

to pꝛiove it to Land only, not good. God- 
bolt 234. 
The Recozd of Convicion of Recuſancy 
being burnt, may be pꝛoved by the Roll of 
Eſtreats of the Clerk of Aſſiſe, ſigned by 
the Judge and delivered into the Pipe, oz by 
other Evidence (as a Fieri facirs, &c.) map 
be pzoved by other Evidence. 

A Uoluncary Conveyance is not fraudu- 
lent, becauſe voluntarp; but it is a great 
Evidence of Fraud againſt a Conveyance ' 
made bona fide, and therefoze this Fraud 
"Ol be found by the Jury. Keeble 1 Vol. 
4 
is good Evidence to Convict one upon 
the Statute Eliz. fo; not coming to Church, 
to pzove that the party was not at his Pariſh 
Church, ſuch a Sunday, and the party may 
Hew that he was at Church elſewhere. 40 

ter 
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After Evidence given, and the Jury ready | — Try- 


to give, their Uerdict 3 and then the Attoz⸗ 
ny General will not '\pzoceed, but d2zaws a 
Juroz, and bzings another Jnfozmation, none 
of the fozmer Jurozs ſhall be admitted to 
give jn Evidence, that the Jury were ready 
to give their Uerdict againſt che Ring in 
the fixſt Infozmation, fo2 this ought not to 
be dilcoverep, -foz ſo no benefit would accrue 
to the Kin by bis P2erogative to dzaw a 
Juroz. | 
But this may be given in Evidence in What may be 
another Action, where the King is not con⸗ given in Evi- 
cerned. rea Ie: 
In Debt foz Rent. upon non 2 that Be Debt for — 
the Leſloꝛ riens avoit in the Land at the time 
of the. Demiſe, m may he given in Evidence. 
Do upon Nil debet an eviction may be gi⸗ 
ven in Evidence. Ik the Leſſoz enter into 
part, the whole Kent is ſuſpendedz but if a 
ſtranger evic che ella of part of the Land, 
the Rent mult be appozcioned../ 
-.;Wpon an Illue of Common appendant, &. Common. 
common per cauſe de vicinage, cannot be: given 
in-Evidence. . ..;. .. 
Al che: Defenyant plead ſon aſſault demeſne, -Son Aﬀfaule 
in Patterp, and the Plaintiff reply, de inju- Demefne in 
45 1a propria abſque tali cauſa, and ſo, Iſſue Battery. 
is joyned, if there was a battery at-another 
day, than what che Plaintiff and Defendant 
have aſſigned upon the.Plaintiff, and another 
.upon the n by the Plaintiff, che Uer⸗ 
dia ought to be foz che Dekendant; foz-if the 
endant pzove any Allault made upon him 
by the Plainciff, this ought. to be found foz 
bis although it was at another day than 
Þ3 what 


Surrender. 


Non aſſump- 
fit. 
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what he hath-alledged, foz the day is not 


material: but upon ſuch ſpecial julkificatioft 
the Defendant hath liberty to p20ve his 
Plea at-any time, and the Plaintiff might 
have made a new alligument at another 
time, ko; peradventure there might be ſe- 
veral 'Treſpalles at ſeveral times, to which 
the Defendanc may have ſeveral-Pleas, and 
therefoze if ſuch manner of pleading ſhould 
not be allowed, and ſuch Evivence, the De- 
fendant could not tell how to help himſelf, 
noz could know fo2 what Trepals the Action 
is brought. Vide devant hic & apres cap. 13. 
Ik the Iſſue be whether the Rings Tenant 
by Ketters ſurrenvzed to the King oz not, 
the accepting of new Wetters Patents, 
which is a lutrender in Law, is good Evi⸗ 
In a ſpecial pꝛomiſe to rap 20 l. if the 
Plaintiff-wonld pay 10 1. &c. and än aver - 
ment that he paid the 10 l. Upon non aſ- 
ſumpſit, the Defenbant all not give in Evi- 
dence that the Plaintiff did not pay the 


10 l. neither is the Plaintifk bound to prove 


it, fo the Illue is upon the aſſumpfit, and 
not upon the papment ok the 10 l. which 
might habe been traverſed. And althoiigh 
"was ſaid, That in all Actions there is a 
general Iſſue, to be token, which Wall pur 
all the Declaration in Illue, and thit'mult 
fn this be non aſſumpſit, oz nothing,” pet by 
the abpice ok all the Juſtires of Serjeants 
— 2 . between Holditch und 
Brod. J babe bien the moje puttttulkr 
in this, Ktakle 4 hive known Platnclis 

| : non⸗ 
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non-ſuited in ſuch Cales at the Alliſes fo; 
want of p2oving the averment: although J 
mult confeſs J never agreed with the Judge 
herein that did it. Foz it is a miſtake to 
ſay, The Plaintiff muff in all caſes pzove 
his whole Declaration; if he pzoves the 
matter in Jſſue, he ought not to be non⸗ 
ſuited. Rolls tit. Tryal, 1681. | . 
Jf an Advowſon be pleaded to be granted Grant per fait 
Per fait, and this Ilſue is taken by a ſtranger cel iis 
to the fait, ik it be found granted ſans fait, prove the ef: 
oz by another fait it is good, foz the Died fect of the 
is ſurplus, and the effec of the Allue is upon Iſſue. 
the grant, not upon the fait. 
Af an Impꝛilonment by Dures at D. be Bures. 
in Iſſue, tis not material whether he was 
ever at D. oz not, fo2 the effec of the Jflue | 
is, if the Deed was made by dures. | 
So ok a Feoffment pleaded :bp Deed, & Feoffment. 
Feoffment without Deed, oz another Deed is 
good, foz the effec of the Jſſue is upon the 
Feoffment, not upon the fait. 
Jn Eſcape of a P2iſoner, and the  Jflue Freſh Salt 
is, if the Gaoler immediately after the eſ- Eſcape 
cape made freſh Suit, if the Pziſoner hath The \yri the 
eſcaped a day and night befoze the Coaler reſt aud Ei. 
knew it, and chen he makes freſh uit, it cape are to be 
is ſufficient to pzove the effect of the Aue, proved in an 
105 convenient purſuit is immediate freſh *'©P<- 
ſuit in Law. 
In Eſcape againſt the Parſbal the Plain⸗ 
tiff mult pzove che perſon that eſtaped in 
actual cuſtody ſince the Committicur* which 
Committitur eicherin the Parſhals Book, oz 
on Reco2d is not ſufficient, wichouc a -pzoof 
of being in actual cuſtody ſince, Keebles 
B 4 1 Vol. 
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1 Vol. 375, 775. Seck Keebles 2 part, 384. 
What map be given in Evidence upon an 
Infozmation of negligent Eſcape, againſt 
the Parſhal of the Bings Bench, as a'Re- 
covery in the Oziginal Action, and the 


Plaintifl allowed a Witneſs , becauſe he 


neither gains no2 loſes. 
Non demi ſit If in pleading an Jndenture of Demile 
node & form. you milkake the recital, and che Iſſue is 
non demiſit modo & forms; The miſtake 
ſhall not hurt, foz the effect of the Iſſue 
ts upon the demile. 


At the date 02 number of years be mi⸗ 


ſtaken, tis fatal, 
What thiovgs Ik a Pan plead Not Guilty, he. cannot 
may be given gibe in Evidence a matter juſtifiable, which 
in Evidence ſhall be a confeſſion of the Aa, foz this is 
_—_ — ge contrary to the Illue. As fon aſſault demeſn 
Treſpaſs.” in Battery upon Not Guilty: but upon Not 
Battery, Guilty in Trelpas foz beating ones Ser- 
vant, per quod ſervitium amilit, you may give 
in Evidence, that the Plaintiff did not loſe 
his Service by the Eattery. 
watt Noz upon nul waſt fait; can he ſap, ſufici- 
1 entment repair devant le brief purchaſe. 
.. , If mp Servant without my conſent put 
Serrant. my Cattel in the Land of another, J may 
plead Not Guilty, and give this matter fn 
Evidence; foz by putting the Cattel in, the 
Dervant has gained a p2operty, 
information. Upon Not Guilty, he may give in Evi⸗ 
dente a diſcharge by a Proviſo in the ſame 
Statute, foz thereby he is Not Guilty, Con- 
tra formam Statuti, but not a * by 
 anpther ä l 


Upon 


— 
"2 — — 
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Upon 'non habuit ſeu tenuit ad firmam con- 
tra formam Statuti, the Parſon may ſap, he 
took the Farm fo maintainance of his Houſe, 
acco2ding to the Proviſo in Debt upon the 
Stat. 21 H. 8. , b 
Eut upon the Statute 5 E. 6. fo2 ingrol⸗ 
ſing, upon Not Guilty, tis ſaid, That the 
Defendant cannot give in Evidence a Li⸗ 
cence acco2ding to the Proviſo of the Statute. 
ſed quære rationem, | | 
Upon ne unque ſon Receivor, &c. the De- Account. 
fendant cannot ſay that he paid the Mony 
acco2ding to directions, &c. . | 
In a Scire facias againſt Ter-tenants and Seifin. Feoff- 
a Feoffment pleaded befoze the Judgment ment. 
abſque hoc, that he was ſeiſed Tempore 
Judicij, and Iſſue upon the ſeifin, that the 
Feoffment was fraudulenc, to defraud the 
Judgment, may be given in Evidence, but 
otherwiſe, if- the Jſlue had been upon the 
Feoftment, = 
"Do upon riens per diſcent, by an Heir in Kenz per dic 
Debt upon an Obligation, That che Defens cent. 
dant aliened the Afſets by fraud and covin, | 
and ſo void by the Statute of 13 El. may be 
given in Evidence, becauſe chele are the ge⸗ 
neral Jſlues. * | * — 
In Trelpals foz taking a ſtack of Cozn, Parcel. 
the Evidence may be of part, and the Uer- 
dict as to four Combs oz Buſhels, Guilty, 
and as to the reſt, Not Guilty. 
An an Jnfozmation foz Writing, Pzints Libel. 
ing and Publiſhing a Libel, That Copies 
were found in the Defendants Chamber, 
is no publication, without diſcourfing it 
oz delivery of it out, Keeble 2 part, * 


* 
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Ak in the Evidence it appear that the 
Will was filed afterwards, nothing that the 
Defendanc had in his hands, and paid be- 

. foze the filing of the Bill all be Aſſets, 
foz otherwiſe there might be great inconve- 


niencte. 
Plene adnini·- Upon this Plea the Cxecutoz may give 
ſtravit. in Evidence a retainer foz a Debt due to 


himſelf ok as high a nature; oz payment 
ok Debts with his owu Ponp, and that he 
kept Goods of the Teſtatoz in lieu; foz this 
' alters the pꝛoperty. | 
The Oꝛiginal need not be ſhewed in Evi- 
dence upon this Plea, nos upon the Iſſue 
Allets at the dap, &c. becauſe the dap is 
agreed in pleading, Pet (& Siderſin 432. 
What Kl. Thep can have nothing but what is de⸗ 
dence the livered to them in open Court, and given 
Jury nen. in Evidence. by the Patty in Court, if an 


Erenpiisc Exemplification come out of Chancery of 


tions. Witneſſes examined there upon Path, who 
are dead, the Jurp ſhall have this wich 

them; but ik the Exewplification compꝛe⸗ 

hend ſome- Witneſſes alive and ſome dead, 

thep ſhall not have it with them. Neither 

| ſhall they have anp Pedigree dzawn by a 
Pedigree: Herald at Arms, foz it is no Evidence, on⸗ 
ly infozmation fo direction. What Evi⸗ 

dente the Jury map have with them, ſee che 

14th Chapter, | 

Not an Dffice befoze an Eſcheatoz, unleſs 

exemplified, noz a Teſtimonial, noz a part 

of a Fine indenced unleſs eremplified, bu 

they may find the ſame ſpecially, 


/ 


If 
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Ak a Pan makes a Feoffment and afcer- Who may be 
wards makes another, with Covenants that j7\ioeſles 
he was leilev, &c. and afterwards an Iſſue jncereficd 
is taken upon the firſt Feoffment, the Fe- elther in Law 
. offee ſhall not be a Witneſs: | or Equity, in 
-In an infozmation'foz Uſury, che party 273 or ſu- 
ſhall not be a Witneſs, becauſe he would Uſury. 
thereby avoid his own Bonds, &c. and be 
teſtis in propria cauſa, 

In caſe of Forgery, Perjury and Uſury, the 
party grieved map have advantage by the 
Uervict, and thorefoze ſhall not be received 
as a Witneſs; but in Caſe ok an Indick⸗ 
ment foz. Battery, he that was beaten may 
be a-Witneſs, becauſe he can rehp nd'bette/ 
fit by the Uervie in another nit. Hatdtes 
, Rep. 331. 

"Ahzte Pen | ſwear an Arvicremynt. Ah Perjury: 

thus ſeveral- Actions againſt rhem, upon 
the Statute 5 Eliz ot Perry each of thenr 
map be a Witneſs” fo2 the other ; but tt, 
an Indidment bf Perjuty upon 5 Fliz, the 
party grieved ſhall not be a Wicneſs, foꝛ he 
is to have 20 l. 3 

Conventicle of thirty oz foꝛty is eufvence Terror. 
of Terroz, 8c: - Keeble 2 2 pa wo 8. 

Common experience cells Upon an In 
- Vittmetit foz Battery, &c. the 
l be a Witneſs, becauſe tis only fo2 © the 


n an Action'#gainft the nt2ep-upon Hundred: 
u de of 5 — &c. * living 
out of the Pundzed may be a Withefs, fo 
FE CONES wy 
t hott 0 the. 
ſoervant be robbed bf the Paſterz Pony; 
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the Paſter may be a Witneſs: to pꝛove the 
delivery of the Pony to the Servant befoze- 
Sh the Nobbery. Rolls Tit. Tryal, 686. | 
Proceedings A thing which is concluded in the Eccle⸗ 
oy Ecclefialti- ſiaſtical Court concerning Lands, is not to 
cal cout. be given in Evidence to Juries, foꝛ the 
Courts ok Common Law: are not to be. 
guided by their pzoceedings. Mich. 22 Car. 
2 in Matter in Law is not to be given in Evi⸗ 
Vaughans os foz the Jury are only to try matters. 
Rep. 143- Of Fac, The adverſe. Party map demur to 
fluch. Evidence. 3 H. 6. 36. | 
1 WII. An ancient Writing that is pzoved to 
— babe been found amongſt Deeds and Evi⸗ 
denceg ot map be, given in Evidence, 
* the ; executing of it cannot be pꝛo⸗ 
ved, 4 9 tis hard to pꝛove ancient things, 
and finding; hem in ſuch; & place, by pꝛe⸗ 
ſumption, t 52 were ; honefflp and fairly. 
obtained -an 1 5 fo. . A * and are 
KR. from. ſuſptt ian diſhone 24 Car. 
B 1. 
Totun & pars. © E Writing 02 ' Anfwer permitted to te 
read in part, maß be read in eto. 
Copy of e- ""'q Copy of part of a Kecozd cannot be. 
— given in _Eviyence,. unleſs tis pzove that 
Wed. in Evidence is all concerning: 
the matter in queſtion,, 
Tranſcript A Tranlcript of a Recozd 02 Enrolmeut 
Enrollment. . of a. Ded may be given in Evidence, fo} 
they are things to be credited, being made by, 
Officers of Truſt. 
Council, - The Council of that Party. ich doch 
begin to maintain the Aue 5 ether of. 
e 0; . Defendant ought to conclude. | 5 


2 
Fad 
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A Juroz who is a Witneſs muft be alſo juror. 
ſwozn' in open Court to give Evidence, 
if he be called foz a Mitnels; foz the Court 
and Council are to hear the Evidence as well 
as the Jurp. 

The Jury may carry from the Bar an Ex⸗ Exemplitice- 
emplification under the Gꝛeat Deal of De- tion. 
poſitions in Chancery, but if they are not ers? 
emplified, the Jury can only look upon them 
at Ear, but not have them with them out of 
Court. | 

Jf one pzoduce a Leaſe made upon an Leaſe upon 
Tutlawzy, to pzove a Title, he muſt allo * Outlzwry. 
pꝛodute the Dutlawzy it ſelf; but if it be to 
pꝛove other matter, he needs not ſhew the 
| Dutlawzy, And lo it is of an Extent, wich⸗ 

out ſbewing the Statute oz Judgment on 
which the Grcent is grounded. ö 

. By Rolls an Office found after the death 
of a Tenant in Capite of Lands in another 
County, map be given in Evidence to try 
the Title ok thole Lands, if there was a 
ſpecial Livery. granted unto the Heir. | 

Ik a Witneſs be Bail, upon motion the Bail. 
Court will give leave to alter the apl. | 
Stiles. 385.1 35 

Debt on 5 El. 9. Becauſe the Wie did Wife. 
not appear, whereas be charged her and tens Charges. 
d2zed to her her charges, and though not laid 
what damages, pet being foz: the 10 l. upon 
the Statute, not fo2 his damages foz her 
not appearing , and a Feme Covert being 
within the Statute, twas held good enough, 

3 Cro. 130. Leon. 122. Note, the being the 
perſon who was to appear, the charges are 
to be tendzed to her oz her MHusband. 


Office. 


Debt 
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charges. Debt koꝛz 10 l. againſt a Witneſs, upon 
the Statute 5 Eliz. doth not lye, unleſs che 
Witneſs hath his charges, and he is not 
bound to come without his charges firſt 
paid: but ik he accepts of 12 d. and a pꝛo⸗ 
mile foꝛz the reſt at the Zryal, he is bound 
and an Action lyeth againſt him, if he doth 
not come. Cro. 1 part, 522, 540. Good: 
win againſt Weſt. 
Chaplain, - A Copy of his Retainer by a 1 
| ' entred in the Court of Faculties, denyed to 
be given in Evidence, Littleton Rep. 1. But 
bone that had ſen it under the Band and 
Hare inpedit. Seal of the Nobleman , was allowed a 
good Witneſs, becauſe the Plainciff was a 
ſtranger, &cc. 

In Evidence, he which affirms the mat- 
ter in Iſſue, ought firſt to make the Pzoof 
to the Jury. Ib. 36. | 

A Counſelloz may be eramined as a Mit 
neſs againſt his Clpent, ſo far as it is of 

his own knowledge, not what his Clyent - 
reveals to him, but what he knows only by 

his Clyentsinfozmatioy. 

counſellor. G2. Aylet having been Counſel fo2 the 
Defendanc, deſired to be excuſed to be ſwozn 
Spark ageinſt on the general Dath, as Witneſs fo2 the 
Midler; Plaintiff, to give che whole truth in Evi⸗ 
Keedle err, pence, which ehe Coure, after ſome diſpute 
granted, and that he ſhould only reveal ſuch 
things as he either knew beko ze we was of 
Counſel, oz chat came to his knowledge 
Knee by other perſons , and che particulars to 
Which he was to be [wozn were particularly 
pꝛopoſed, viz. What he knew-touching a 
Will in queſtion, and che Court only put 
the 


Counſellor. 
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the queſtion, whether he knew of his own 
Knowlevge, &c. 
In Criminal Canſes againſt the King, Criminal 
Witneſſes may be ſwozn, unleſs the Crime Cauſes. 
be Capital. 
Tenant at Will of part of the Lands Tenant at will 
was admitted to p2ove Livery of Seifin, 
and the execution of a Feoffment under 
which he held, Bulſt. 1 part, 202. 
Jf one be attainted of Felony and par- Atrainted of 
voned, he ſhall not afterwards be twozn of Felony. 
a Jury, foz Pœna mori poteſt, culpa peren- 
nis erit, and therefoze is not fit to ſerve on 
the Inqueſt, noz pet to be an indifferent 
Witnefs, and two ſuch Perſons p2oving a 
Suggeſtion, were rejected, and the Pꝛohibi⸗ 
tion diſallowed, Brown againſt Craſham, 
Bulſt. 2 part, 154. J 
In Treſpais with a fimul cum, if _ Sinul cum. 
thing be pioved againſt chem in the 
cum, they may be examined as a Witnef 


- 
7 . 
4 


Rep. 401. 
Reither he that pays 02 takes Collection Poors can- 
can be a Witneſs in ſuch Caſes. Cerns. 


Ceſtuy que Truſt is not to * admitted a witneſſes. 
Witneſs where the Title of the Land 


_ in queſtion. 
e who would have any Collateral Truſt. 
Title to the Land, as ff he hath a good 
Deed by che Anceftoz who ' would charge 
the Land in the Bands of the Heir, is not 
to be admitted an Evidence, - 

But one who has an equitable Collateral 
Title upon the Land is admittable co be a 
— 


The 
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2 — > NT : * BL 2 LE OR. IT» * 
4 


is \ * — ö 
Tryals per Pais. 
King. The Kings Pellage oz Letter ſhall- not 
pie be allowed foz Evidence between Party and 
Party; otherwiſe. where the Patter was 
lecret, and that the King only had Per- 
ſonal Knowledge, as in Sir George Rey- 
nels Cale, Co. 9 Rep. 


Depofirions. Regularly the Depoſitions in Chancery | 


of a Witneſs ſhall not be given in Evi- 
dence if he be alive, although he be be⸗ 
yond Dea, as tn Ireland, &c. otherwiſe if he 
be in France..02 another Kingvom not ſubject 
to the Dominion of our Ring. 


Paſc.20 Car.2.  Jndictment of Perjury doth not diſable 


Colt ver{.Colt. 4 UUlitneſss otherwiſe of a Conviction; 


Perjury. whether ic be by Common Law oz Dta- 


cute, 

Sid. 269. Upon a Potion there was a Rule made 

Conſent. by conſent, That a Deed ſhall be allowed 
upon Evidence at the Aſſiſes without pꝛoving 
of it, which was allowed becauſe ok the 
conſent. 

Nich.18Car.2. Upon Evidence at Ear it was agreed 

B.R.66. Smith that an old Impꝛopziation ſhall be pꝛe⸗ 

— —— ſumed to be well and lawfully made. A Uicar 

Vier. might anciently been have endowed with⸗ 
out a Deed ſealed, being only an Ozdina⸗ 
tion of the Biſhop, and Allotment of Pain- 
tenance, _- 

Truſtee. A Truſtee cannot be a Witneſs concern⸗ 
ing the Title of the ſame Land, the In⸗ 

BEE tereſt in the Law being lodged in him, 

Mic. 19 Car. 2. Jy Twiſden and Windham, if an Action 
B. R. 67. be bzought againſt two, and no Evidence is 
Wines. given againſt one, he may be a Witneſs 
| himſelf in the Cale. 5 


Agreed 
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Agreed by the whole Court, that if in pace. + car, 2. 
Evidence the Executoz give in Evidence, B. R.68.Nowel 
the Pꝛobate under the Seal of the Ozdi⸗ verſ. WIllon. 
narp, nothing can be given to the contrary 
that he is not Executoz; foz Cauſes Teſta⸗ 
mentary: belong entirely aud oziginally to 
the O2dinary 3 and if the Will be fozg'd Will 
the Suit ought to be in the Spiritual 
Court to repeal the Pꝛobate, accozding to "Ip 
4 H. 7. 12. So of Letters of Adminiſtra⸗ aganioifice- 
tion it cannot be alledged that there was tion. 8 
a Mill; but if there be a Suic it muſt 
be in the Spiritual Court to repeal it. 

Pet ſome Books ſeem to the contrary, as 
Fitz. Eſtoppel 9. Bro. Teſtam. 4. 22 H. 6. 52. 
21 E. 4. 50. a. Com. 282. 9 Co. 31. a. Old 
Entries 325. 1 Brownl. 79. Alſo upon Evi⸗ 
dence it may be pꝛoved that the Pꝛobate oz 
Letters of Adminiſtration were fo2g'd. 

In Debt againſt the Heir upon an Ob⸗ Joint Obliga- 
ligation made by his Anceſtoz and J. S. tion. 
fointly and levberallp, J. S. was ſwozn a 
Witneſs foz the Plainciff. a | 

Jn Treſpaſs againſt A. ſimul cum B. & Hill. 165 7. 
C. B. & C. are admittable to be Mit⸗ Coram Roll. 
neſſes if the Plaintiff hath not arrested Jahn 
them, 02 at the leaſt demanded Pzoceſs of : 
the Sheriff co do it. | 
In Debt againſt the Heir who pleads Riens per de- 
Riens per deſcent, pzoof that the Father was ſcent. 
ſeiſed, and that the Yeir did enter. afcer 
bis Death, is well enough, foz ic ſhall be 
ed Fee-ſimple till che contrary be 

wn, | i 

In. Debt by an Adminiſtratoz upon an Adminiſira- 
Obligation, the Defendant pleads Non eſt Alon. 

N factum, 
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fa&um, the Plaintiff in Evidence need not 
to ſhew the Letters of Adminiſtration, foz 


this is admitted by the Defendants Plea of 


Trin. 1650. 


Grand Jury. 


Mich. 1650. 


non eſt factum. 
Where'Plaintiff oz Defendant is Ad- 


miniſtratoz, if the Letters of Adminiſtra⸗ 
tion bear date after the Action bzought, that 


is well enough. 

A Clerk attending upon a Grand Jury 
' hall not be compelled to be a Witneſs 
co reveal that which was given them in 
Evidence, 

The Copy of a pꝛivate Ac ok Parlia⸗ 


Coram Roll ad ment may be given in Evidence; and if 


Gulld-hall, 
Lictleron verC. 


Poins, 


Private Act. 
Juſt, of Peace. 


Eod. Termin- 
Servant. 


Hand. 


Perjury. 


upon Collateral Jfſue its to be pzoved that 
ſuch an one was Juſtice of the Peace, oz 
Waronet, &c. Common Reputation is ſuf- 
ficient pꝛoot without ſhewing the Commil⸗ 
ſion oz Letters Patents of the Creation. 

In Adion upon the Caſe fo2 retaining 
of his Dervant per quod ſervitium aimiſit, 
the Plainciff ought to pzove that the De- 
fendant,had conulans that he was his Ser⸗ 
vant. þ Ay 

Chief Juſtice faid, Ak a Pan be over 
Sea oz Dead, the Party ſhall be admitted 
to pꝛove his Hand by -Witcnefles, oz com⸗ 
paring with other of his Writings, to which 
the Court agreed. 

Plaintiff recovers againſt the Defendant 
upon the ſole Evidence ok J. S. and has 
Judgment, and afterwards J. S. was con⸗ 
vict of Perjary upon the lame Evidence; 
notwithlkanding the Court would not fet 
aftde the Judgment, But ik it had bern 
after Uerdic that an Indictment of 1 
ury 
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jury was depending againſt J. S. the Court 
would have ſtopt entring the Judgment till 
the Perjury tried. 

It was doubted by Twiſden, that ik one Mic.'22 Car. 2. 
upon Evidence foz\wear himſelf, and aſter⸗ b. R. Roy verl. 
ward the pzincipal Action is annulled by t 
Writ of Erroz, if afterwards he is indic- 
able ko2 this. 

- By Roll, Hf one convict of Felonp be Felony. . 
pardoned, 02 is burnt in the. Band, he may 
be a Witneſs again, 

After Conviction and Clergy allowed,one _ 
is capable to be a Witneſs per Cur. 

Radford bzings an Action of Debt upon 24 Car. 1. 
the Statute of 5 Eliz. cap. 9. foz 10 l. Radfords Caſe: 
againſt J. S. and declares that be vas warn- 
ed by Subpoena to appear ſuch a day at one 
of the Clock in the Afternoon to be a 
Witneſs, &c. And upon Nil'debet pleaded, 
the Subpcena given in Evidence was genes 
rally to appear at this day, and not at ſuch 
an hour; and although a Subpcena to aps —— 
pear at ſuch a dap be of that effec, that 
the party ought to attend the whole day, 
and ſo as it was objected, includes that he 
ought to appear at this hour, yet in re⸗ 
ſpec ok the variance it cannot be ſaid to be 
the Subpœena on which the Plaintiff did de- 
clare, and therefoze he was non-ſuited3 
and in this caſe no regard was had to the 
Ticket lekt with the Defendant, which was 
accoꝛding to the Declaration. 

In an Action bzought by a Woman foz Marriage. 
flandering of her, by which ſhe loſt her Scarch vert: 


Parriage with J.S. = Parriage with }. » — 


— 
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Tiches. 

Crawly verſ. 
Thorne, Mich. 
22 Car. a. 


Guardlan. 


Record. 
Lawrence 
verſ. Key. 


Mic. 16 Car. 2. 


B. R. 
Depoſitions. 
Baukrupt. 
Coroner. 


Copy of a Re- 
covery. 
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is not traverſable, but ought tobe pꝛoved in 
Evidence, 


In Debt fo Tithes, if the Plaintiff de⸗ 
clares that he is Pꝛopzietoz of a Farmer, 
its ſufficient, and may give his Title in 


Evidence. 
Guardian in Socage ſhall be admitted to 
be a Mitnels foz the Infant, foz' he is ac- 


' countable, 
A Copy of a Reco2d is not true, un- 
leſs it be cranſcribed in the ſame Lan- 
guage, and therefoze a Tranſlation ſhall 
not be given in Evidence, as where the 
 Recozd is in Latin and the Copy in En- 


glich. 
A Copy of Copy-hold Lands may be 


given in Evidence where the Rolls are loſt, 
02 not loſt, Mich. 15 Car. 2. B. R. Snow verl. 


Cutler. i 
Note, That the Depoſitions taken be 
foze the Commiſlioners- of Wankrupts 


ſhall not be uſed as Egidence at a Trial, 


although the Witneſſes be dead: But De⸗ 
poſitions taken befoze the Cozoner, with 
pꝛook that the party that made them is 
dead, ſhall be good Evidence; as it was 
ruled in the Caſe of the King and Brown- 
ing, Paſch. 18 Car. 2. B. R. 

A Copy of a Recovery after long debate 


ſuffered to be given in Evidence, the Re⸗ 


covery. it ſelf being burnt, And Hale ſaid 


Exemplifice- the Exemplification of a Recozd under the 


tion. 


PMapoꝛ of Briſtols Mand was allowed foz 


Evidence, Modern Rep. 117. Green and 
Prouds Cale. 


Dn 


. . ͤ EEC 


| 
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On an old Recovery the Court allowed 
it, though no Tenant to the Præcipe could 
be pꝛoved, but it ſhall be intended, 2 Cro. 

455. Mod. Rep. 117. 

A Truſte map be a Witnels againſt his Truſtee. 
Truſt, by Hale Chief Juſtice; but Twiſden 
doubted thereok. | 

A Guardian in Socage ſhall be admitted Guardian. 
to be a Witneſs foz the Jnfant, foz he is 
accountable, 

Actual priſal eſt bone Evidence de prove Trover. 
Converſion ſans demand, Siderf. 264. 

Caſe in a feigned Iſſue out of the Chan- Cuts verſ. 
cery to try the Fozgery of a Will of Sir 2 R. 
——= Cuts, whereby he gave to his Coulſin Cl.. 
Dorothy, now Pickerings Mife, ſuch Lands 
foz 99 pears, wherein it was ſaid, That 
if ſhe ſo long live was raſed out, and ſo 
made abſolute foz ſo many: pears, And 
one. Pr. Baker was called a Witneſs foz 
the Plaintiff, who deſired the direction of 
the Court whether he ſhould be [wo2n, be- 
cauſe he was Solicitoz in the Caſe foz the 2!icicor. 
Defendant, The Court ſaid, That about 
the Patter befoze he was imployed he is to 
be worn; but we will not examine him 
about any Pꝛivacies in what he is im⸗ 
ployed ſince that time, And Pr. Attorny 
General ſaid he demurred in Chancery fo 
the ſame Cauſe, and was over-ruled to be 
examined. And it was held a Man cannot 03:3 

"give in Evidence an Mearſap, though the Hearſay. 
Pan be dead; but a Pan map give in 
Evidence an Yearſay of an Act at the pꝛe⸗ 
ſent time, thereby to fo2tifie and cozrobozate 
; what the other ſays, 


nd 


N 3 In 
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Paſc.27 Cara. In Ejectione, upon Not Guilty, upon 


in E. R. verſ. Evidence to the Jury at the Bar, the Caſe 


Cote well. > 


was ſuch, That Cotewell had a Leaſe fo 
years of the Pꝛebend of Sutton Regis in 
the County of Bucks, made in the time of 
H. 8. and being expired, he now claimed 
under a Leaſe from a Nominal Pꝛeben⸗ 
bary thereof founded in the Cathedzal of 
Lincoln : But the Plaintiff claimed by Let- 


ters Patents thereof from King James, 


made the 7th of Ring James to Brent and his 
Heirs, who granted the ſame to the Wi- 


dow of Sir W. Rawleigh and her Meirs, 


whoſe Daughter and Meir Sir Jervis Elwaies 
married; and the Poſſeſſion was accozving 
to this Gꝛant; Mhereupon the queſtion 
was if they ought to ſhew how it came to 
the Crown. Hale Chief Juſtice laid, That 
the Statute foz confirmation ok Patents, 
Jac. takes notice that Pzebend did come to 
the Bing. And in Edw. rſt, time was a 
device, that all that claimed Terra Regis 
ſhould ſhew how tt came to the Crown, 
which often vaniſhed awap. And in late 
Times, in a Trial at this Bar, Mr. Latch 
did non⸗luit the Plaintiff upon che claim 


Monaſtery of Ponaſfery Lands, although he pꝛoved 

Lands. the Ponle had it, becauſe did not make 

out how it came to the Moufe 5 hut ſince 

| that time the Court have intended it well 
Toſſeſſion. 


come to the Boule, the Poſſeſſion having. 


went accozvingly with it: And he laid he 
was of Council in a Trial at Bar foz an 
Impꝛopziation, where it was inſiffed that it 
was Pꝛeſentative till Edw. 4th's Time, and 
could not be appꝛopziater without the Kings 

Licence, 


— 


Ji 
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W icence, quod Curia conceſſit, and he could not 

pꝛoduce the Licence, pet becaule it was en⸗ 

jo ed ever ſince Edw. 4th's Time as aps 
pꝛopziate, the Court did intend a Licence, 

and that the Patent was loſt befoze the 
Enrolment, and accozdingly the Merdict 

went then. The Defendant offered to copy of a 
read a Copy of a Leaſe out of the Leiger Leiger: Book, 
Book of the Dean and Chapter of Linclon, 

but it was dilallowed by the Court, _ foz 

the 1Eook it ſelf is but a Copp, and a Copy 

of a Copy is no Evidence. And in this 

Caſe the Court did pzeſume the Gꝛant to 

King James to be loſt, and thereupon Audg⸗ 

ment was foz the Plaintiff, y 

A. Pooz Youſe-kegper may not be a Robbery. 
Witneſs foz the Pundzed in a "Robbery, 

Modern Rep. 73. 

Cntry and Suſpenſion may be given in Nil debet 
Evidence upon Nil debet - pleaded; Modern Rent. 
1 35. per Twiden, and Browns Cale | 
118. 45 
Freſh uit map be given in Evidence Eleape. 
in an Action of Debt oz an Eſcape: on 
Nil debet pleaded, per Hale — Wild contra 
Twiſden. Hale ſaid he always allowen it, 
and ſo ſaid Wild Juffice, Modern Reps 116. 

Moſedals Caſe. ; 

3 Copartener not to be Evidence fo2 paſe. 13 Cat. a2. 
955 * KE wo 12 tlaims RY uel 

me Title, though not Party to 
by Suit. Wut the Daughter of her iger reer 
may be ſwozn, foz although ſhe ſhould be 
Heir, yet her Pother. may give the Lands 
ta whom ſhe Will, being Fe- dul. 


2 4 A 
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bid. Decree, A Decree pꝛoduced in Paper is not to be 
| given in Evidence without Will and An- 
ſwer, per Twiſden, Otherwile if not in 

| Pape r, 

Ibid. A pzinted Copy of an Actof Parliament 
is not to be given in Evidence, if not ex⸗ 

| amined by the Rolls and ſwoz2n. 
Acts of Parlia-' A private Act that concern'd Rocheſter- 
— Bridge, though p2inted by Raſtal, was not 
allowed in Evidence, not being examined 
by the Recozd. Drherwiſe of General 
Statutes, there the 'pzinted Book is good 
Evidence. Lamberts Perambulation, Co. Rep. 
= F. N. B. are good Evidence, 3 Keeble 


king. — may be ſwo2n igeinſt the 
King in Criminal Cauſes, not in Capital, 
Rex verſ. Percival, Hill. 15 and 16 Car. 2: 

B. R. 

Book. A Sans Book of Accounts is no Evi⸗ 
Crouch «nd dente foz the Owner of the Bock, but foz 
— a. 2 Bat. the averſe Party, fo2 his Book cannot be 

5 of better Credit than his Dath, which 

| would not ſerve in his own Caſe, Ergo, 
copy. A Copy of a Dad is good Evidence 
Deed. where the Defendant has the Died and 
will not pꝛove it, per Vernon Juſtice, Clay. 
Rep. 15. Modern Rep. 4. 266. 2 Keeble 483, 


29s 546. Moor 297. 
Copy: Copy of a Counterpart of: a Leaſe, the 
| - Keaſe being loft, given in Evidence and al- 
- Towed, Mich. 15 Car. 2. Stroud verſ. Dr. Holt, 
B. R. 
Peed. Though the Decals be bzoken off a Ded, 
Seals, yet the-D&d map be given in Evidence, 


Modem Rep. 11. 
* é De⸗ 
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Defendant claimed by Patent to Vanlore Patents. 
in 22 Jac. tot talia tanta &c. (as Dyer) the ger 4a tante 
Duke of Somerſet, oz Abbey of D. had 
them; And though by wap of Pleading a 
lawful Uſage be ſufficienc, - pet on Iſſue 
thereon, oz in any Evidence it may appear 
that the Duke oz the Abbey had a ſub- 
ſtantive of bona & catalla Felonum, by Hales 
Chief Juſtice and the whole Court: Fo2 
molt G2ants of Abbey Lands as theſe are 
Relative, and no Subſtantive Gzants ap⸗ 
pearing, the other Evidence was diſallow- 
ed, eſpecially foz that the Duke of Somer- 
ſet was attainced, and ſo his Pꝛiviledges 
thereby extinct, unleſs regranted, 3 Keeble 

456, in Sandford and C Clerks Cale, Moor 
1 

Lamberts Petamblation, Co. Rep. F. N. B. W 
are good Evidence; Raſtals Statutes are good Stature. 
Evidence of General Statutes, but not of 

pꝛivate Acts, 

Ded with Deals tozn off admicted to de- Deed 
tlare ule ok a Recovery, Palmers Rep. 403. 
Dir Modem Rep. Tit. Evidence. 

Legatee oz Deviſe of an Annuity may will 
be an Evidence to pꝛove the Will, if he 
hath received it, oz releaſed it ; and this 
pay after the Action rn Siderf. 


9 75 8 Cirograph ot a Fine may be given Fine. 
in — — but not given co the Jury ; Recovery. 
but a Recovery may be deliverey in Evi- | 
dence, a Siderfin 145, 146. Plow: Com. in 
Scholaſticas Caſe 410. h 

Recovery in value in Evidence may be 
given in Evidence, 2 Sid. 145. | 
Decrie 
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Decree. 


Parifhioners. 


Bill. 


Equitable In- 


Eſcape. 


Foreign At- 
tachment. 


Creditor. 


Mic. 22 Car. 1. 
1 


wil. 


Paſch. 16 31. 
WH. 


215. The ſame Cale cite 2 Roll 678, between 
Bret and Bret, 10 Car. 1. 


Lands, except the Poſſeſlio 
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Decree in Chancery is not Evidence at 
Common Law, 2 Sid. 75. 

Pariſhioners map be Witneſſes to a De- 
viſe, by which a Pariſh claims Lands. to 
the Relief of the Poo2, 2 Sid. 109. 

Bill in Equity is no Evidence againſt 
the Plainciff, But 

An Intereſt in Eguicy diſables a Man to 
be a Witneſs; 2 Keeble 345 - | 

Upon a Trial at Bar it was agried that 
in Debt upon an Elcape, and nil debet 
pleaded, Repaiſal upon Freſh Suit may be 
given in Evidence by che Defendant.iu ex⸗ 
cuſe of the Action. 

Cuſtom of Fozeign Attachment map be 
pleaded oz given in Evidence, 3 Keeble 221. 

After four Months that a Dividend is 


made a Creditoz is à good Witneſs, foz no 
other Dividend {hall be intended, 3 Keeble 


348. Bents and Mico. 4 
Foz making a Treſpafs  Contiguando - 
there ought to be a Recentryof the Plain⸗ 


. tiff, and foz the not paoving, thereof,. the 


— ſhall have Damages ouly fo the 
v. 

A Will under which a Title to Land 
is made to the Plaintiff muſt be ſhewn it 
ſelf to the Court, and the Pꝛobate it ſelf. 
is not ſufficient, 1 Keeble 117. Trial p. Pais 


The Copp ot a Mill Acroinit ti 
Book of the Regiſter in the 2 he 5 
tall not be admitted fo 1 A a Wl uf | 
has gone : 


2 Rolt 


"og time accozdingly. 
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2 Rv11 678. adjudged, That Pꝛobate of Probate. 
a Mill by Witneſſes foz Lands is not 
Evidence at Common Law, although the 

20bate was good as to the Perſonal 

ſtate deviſed, between Bret and Bret, Hill. 
rom 1 2 5 | 

Upon Plene adminiftravit pleaded, the Ac- Plene Admi- 
count given to the D2dinary ſhall: not be ſtravit. 
given in Evidence, noz any reſpec to it, 

- Roll 678. Turvies Caſe, Paſch. 7 Jac. per 

ur. | d 

Recital of a Patent in another Patent ts gecital. 
no Evidence of the recited Patent, 2 Roll 
678. Trial per Pais 232, 235. Hardres 323. 

Ik a Witneſs be convicted of Felony, pcs. celiers 
and afterwards pardoned, whether he ſhall cafe, Paſc. 32 
be thereby reſtozed to be a good Witneſs, Car. 2. B. R. 
And Scrogs Chief Juffice, and Raymond 
Juſtice were of Opinion that he could not, 
becauſe the Pardon doch take away. the 
Puniſhmene due to the Dffence, but can⸗ Dy 
not _reffoze che Perſon to his Reputation 
and of that Opinion was Juſtice Nichols, pardons 
Moor 872. in Cuddington and Wilkins Caſe; 
But Jultice Jones and Juffice Dolbin cayt. 
And aftermatt.s Raymond was of their Dyi 
nian : Foz in Joberts Reports of Cudding - 
tom and Wilkins Caſe its ſaid that the Par- 
don takes away not only poenam but reatum. 
Another quæte was, Whether a Pan con- 
vixed and btrnt in che Band be ffigmaci - 
zed as to his Teſtimony: And Jones Ju- 
ſtice held he is not, becauſe che burning , 
in the Band is no part of his Judgment; 
and is by 4 H. 7. cap. 13. onlp to notifie 
to the Judge that he hath had his Clergy 

| befoze, 
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bekoze, 5 Co. 50. a. Biggins Caſe. ut ha⸗ 
ving examined the Cale, do find no Judgment 


given therein, but compounded as its Re- 
pozted both 3 Cro. 682. and by Moor 571. and 
Cro. ſays there were two Judges againf two. 
And Moor ſays it was agreed the King could 
not pardon the burning in the Hand in an 
Appeal: and in truth it leems to be part 


ok the Judgment; foz. the Entry is, Ideo 


Trin. 32 Cat. 
2. B. R. en 
Count de 
Caſilemains 
Caſe, for in- 

, tending to 
kill the King. 


conſideratum eſt quod le Offender cauterize- 
tyr in manu ſua leva. Raſt. Entries, 1. b. 
56. a. But upon the whole matter it appears 
by Heſton's Caſe, cited in Foxley's Caſe, 5 
Co. 110. That the burning in the Pand 
is (by virtue of 18 Eliz. Cap. 6. whith ſaith 
the Pꝛiloner ſhall be fozthwich enlarged) in 
the nature of a Pardon. 

Dangerfield was pꝛoduced as a. Mitnels, 
who had been found Guilty of ſleveral In⸗ 
dictmencs of Felony foz which he had his 
Clergy, aud was burnc in the Yand, . And 
upon other Indicments he had been on 
the Pillozy foz. cheating, but had obtained 
his Pardon under the G2eat Seal foz all his 


ſaid Offetices. A Queſtion did ariſe, whe- 


upon the Pziſoner did deſire to have Counſel 
allign'd him, and ic was granted. And 
Darnel one of his Counſel urged, that Dan- 
gerfield ought not to be a Mitnels, foz he 
was blemiſhed, and the Pardon had not refto- 
red him, and cited 2 Brownl. 47. where its 
ſaid, that the King pardoned a Pan Attaint 
fo2 giving a falſe Uerdick, that he ſhall not 
be at another time Impannell'd upon a.Ju- 
ry 3 foz though the punichment were par⸗ 


"I 


ther he Bac be a Witneſs : and chere- 
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doned, yet the guilt remains. 2 Bulſtr. 154. 
Brown verſus Craſhaw. Jn a Pꝛohibition, F 
the ſuggeſtion was pꝛoved only by two per- 
ſons attainted of Felony, And Coke Chief | - 
Inftice cited Hill. 11 H. 4. 41. b. Pl. 7. That 

if a Pan be attainted of Felony and pardons 

ed, he ſhall not after be \wo2n upon a Jury, 
becauſe. he is not probus & legalis homo. 

But the Court willing to be thzoughly ſatil⸗ 

fied, ſent Juſtice Raymond to the Court of 
Common-Pleas to know their Opinion in 

this point; and the Judges there reſolved, - 
That the burning in the Hand was quaſi a 
Statute pardon as to the Felony , and as Clergy. | 
to that he was a good Witneſs, and the ' | 
| Kings. Pardon made him a good Witneſs as Pardon. | | 
to the other Dffences.; but they ſaid, had he | 
not been burnt in the Mand, the Pardon 1 ö 
would not have reffozed him to his credit | 
again, becaule in his Teſfimony the People 
are concerned, and conſequently the Pardon I 3 
will not - depzive them of their IJngereſt. 
And thereupon the Judges here allowed him 
to be a good Witneſs 3 and with che Opi⸗ 
nion of the Judges of the Common-Pleas , 
as to the burning of the Pand agree the 
Books of 5 Co. 110. a. Heſton's Cafe, Hob. 
292. and Hob. in Cuddington verſus Wilks. 
But Moor 872. ſays Juſtice Nichols was of 
Opinion, That if che Plaintiff had been 
convitted, the Judgment would have been 
otherwiſe, But Caſtlemain was found not 
Guilty on the whole matter. 

Upon the Statute of Huy and Cry, at a Robbery. F 
Zryal ſome Youſekeepers appeared as Wits | 4 
neſſes, that lived within che — - [2 

| eing | 


—_ 
ART VER 


r 
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Pariſhioner. 


| Pedigree. 


Felons. 


Pardon. 


Excommuni- 


CALC. 
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being examined, ſaid they were pooz and 
paid no Taxes oz Pariſh Duties. And the 
Query was, whether they were good Wit 
neſſes 2 Twiſden went down from the Bench 
to the Judges of the Common-Pleas foz 
their Opinions, who laid, Judge Wild was 


-confident that they ought not to be ſwozn , 


but Judge Tyrrel doubted, but after was of 
the lame Opinion, becauſe when the Pony 
ts recovered againſt the Pundzed co be levi- 
ed they might be wozth ſomething. Mod. 
Rep. 74. 

Ic was held in the Caſe of Meredith 
againſt the Pundzed of Warlington, Paſch. 
1657. That a Pariſhioner is not a compe⸗ 
tent Witneſs to prove the Bounds of a 
Pariſh where he is an Inhabitant, although 
be pay neither Scot noz Lot, but receives 
Alms of the Paciſh, becauſe he is ſubjec to 
the Watch and Ward, and ſo is concerned 
ſomething, though not ſo much as others: 
Sty. N. P. R. 571, 572. 

Upon Evidence to a Jury to pꝛove J. S. 
to be Meir to W. S. the Court would not 
accept the Pedigree drawn by an Herald 
at Arms foz Evidence, no) would ſuffer 
the Jury to have it with them, but tis only 
info2mation foz direction. Paſch. 8 Jac. B. R. 
"Me Edward Plumpton and Robinſon. 2 Roll. 
607. 

Ik one be attainted of Felony and pardo- 
ned, he cannot be either Juroz oz Witneſs. 
Contra per Coke. 2 Bulſtr. 154. Brown and 
Craſhaw. Foz can a Recufant Convict be 


a Witneſs, foz he is a perſon Excommuni- 
cate. Co. : A 
b 
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At a Commiſſion of Review, in the Caſe 
between Bray and -Whitchay, concerning the 
Will of Pz. George Bray of Lincolns-Inn, 
who gave thereby all his Eſtate to a Mo⸗ 2 
man he kept, and made her his ſole Execu⸗ ö | 
trix, and waived his Pzother: It was ſaid | [ 
by Juſtice Ellis, That it was reſolved by the | 
whole Court in the Caſe of Dutton upon | 
a Trpalat Bar, concerning a Mill fozged | 
by P2. Colt, that Depoſitions taken in Chan. pe poſitios in 4 
cery, in perpetuam rei memoriam, upon Ia Bill perpetuan rei 
fo2 that purpoſe Erhibited, caunot be given venoriam. 
in Evidence at a Trpal at Law, unleſs | 
there be an Anſwer put in and pzoduced; | | 
and ſo he ſaid he hath known it ſeveral | 
times reſolved, both in B. R. and C. B. 
Der Hardres Rep. Wat's Cale, 
In an Inkozmation againſt P. That Mich 21 Cr. | 
whereas he had cheated one Lee in a Patch, 2. B. R. ans | 
to the intent chat the Lands of this Lee B, nt 
ſhould be charged befoze Marriage, he pꝛo⸗ eme covert. 
cured the Feme to acknowledge a Judgment 0 
to him; where in truth no Debt was due by 
the Feme 3 in this Caſe the Feme was admit- 
ted a Mitnels fo2 the Bing, though the pꝛo⸗ 
fit of the Yusband was collacerally concern- | 
ed, fo2 by this Evidenec if it be found | 
againſt P. the Judgment hall be ſet aſide. Trager. A 

A Truſtee may be a Witneſs if he re- 
leaſe his Truft, ſo if he be in pollkllion ok 
the Lands in queſtion as Servant. Siderfin 


315. E $5 
Jn an Jnfozmation-of Foꝛgerp foz publi⸗ Truſtee. 
thing a foꝛged Deed, impozting the revoca- Legatee. 
tion of a Will, to the pzejudice of the Ex⸗ ” 
ecutozs and Legatees ; *rwas reſolved by _ 
the 
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Indeb. aſſump. 
Account. 


Payment. 


Record, 


Kzetmenr. 
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the Barons of the Exchequer, upon confe- 
rence with the Judges of the Kings-Bench, 
Firſt, That a Truſtee who has conveyed - 
over his Eſtate in Truſt, oz has aſſenced 
thereunto, cannot be a Witneſs foz the King 
in this Caſe, noz can a Legatce, noz any 
other perſon that is a loſer by the Deed, 
oz may receive any advantage by the Uer- 
dicts being found foz the Ring. Hardres Rep. 
331. Not's Cale, : 

But in Deceit foz fozging a Will, a Le- 


gatee was allowed and ſwozn as a Witneſs 


in che Zryal foz the Forgery, foz this makes 
nothing to the pꝛobate of the Mill, oz Re- 
covery of the Legacy in the Spiritual Court, 
noz do they take notice of it. 

Matters that lpe in Account are not to be 
given in Evidence on an Indebitatus Aſſump- 
ſit, per North Chief Juſtice, Modern Rep. 
270. 

In an Action of Aſſumpſit, grounded up⸗ 
on a pzomile in Law, payment may be gi⸗ 
ven in Evidence, but not where the Action 
is grounded upon an expꝛels pꝛomiſe. Mo- 
dern Rep. 2 10. 6 

In Trover fo Goods, the p20of depended 
on a Fieri facias, and venditioni exponas, which 
could not be found on Recozd, and admitted 


to be pzoved in Evidence, Hardres Rep. 323, 


324. | FC 
A Uerdict foz a Leſſee , is good Evidence 
foz the Reverſtoner in an Ejectment. Har- 


dres Rep. 472. 


Secus in caſe of Depoſitions fo the Leſſce, 


the Reverſioner without being Party to the 


Duit 
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- - Suit can have no advantage, 472, 473. 


ibid; 

The Ac ok general Pardon, cannot be Von deber. 
given in Evidence on non debet modo & for- Genetal Par- 
ma, but ought to be pleaded, foz- chat ic is don. 
not the general Jſſue within the intent of 
the Ad. Hardres Rep. 421. 

. . Jn -an Action on the Caſe, when the Re- Requeſt. 
queſt is laid at one time in the Declaration, Another day. 
a requeſt at another time may be given in | 
Evidence. Syd. Rep. 268. | 

It was reſolved in one Long's Caſe, that Uſury. 
upon an Inkozmation upon the Statute of Per Twiſdex 
Uſury, the perſon who bozrows the Pony Juſtice, 22 
may be a Witneſs after he hath paid — — 
Pony, but not befoze, Mich. 22 Car. 2. 
B. R. per Twiſden Juffice. . 

It — ancient Deed of Feoffment be ſhewn 
but no Livery upon it, if poſſeſſion have 
gone along with the Deed, this is ou 
2 to a Jury to find Livery, Rol 

EP. 132 ; 
If a Condfcion be to pay Pony at a cer- Payment at 
tain day and place to avoid a Feoffment, ac⸗ che day. 
ceptance befoze the day although he make an 
Acquictance , doth not maintain the Iſſue | 
joyned on payment at the day and place. - 
Moor 47. | 

If. A. Indite B. on the Statute 5 Eliz.cap.g. Rerjury. 
of Perjury,' as a party grieved, the pzoſecu- Proſecutor. 
toz cannot be a Witneſs againſt B. Roll 
685. 2 part. 5 

Evidence may be given to mitigate Das 
mages, in alk caſes where Damages are to 
be recovered, as in Maſt, that the Pꝛemil⸗ 
les were ruinous at = time, &c. oz burnt 


by 


Feoffmine, 
Livery, 
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i by Enemies, &c. See Olive and Gwin's 
: Caſe in Siderfin 2 part, 145. in the Exche- 
quer, good matter concerning Evidence, 
where *twas adjudged, that a Necozd had in 
Brecknock in Wales, under the Seal of Breck- 
nock, might be given in Evidence. Dee 


a cs 118. | 
perjury. uren ſtaped, becauſe the Uervic was 
9 laid upon the teſtimony of one Mitneſs, 
and he fince con vid of Perjury in the lame 


' ime, thing, Paſ. 17 Car. 2. B. R. 
ar wer There oughtto be two, where the Trydl 
| is by Witnelles, - 8 


CAP. XII. 


The Juries Oath; why called Recog- 
nitors in an Aſſiſe, and Jurors in 
a Jury. Of the Tryal per medieta- 


tem lingua; when to be prayed and 


when grantable. ' Of a Tryal be- 
twixt two Aliens, by all Engliſh. 
Of the Venire facias, per b 
tem linguæ, and of Challenges to ſuch 


* 


Juries. 
Aſſiſe, Enqueſt M Jury having heard their Evidence, 
and Proof, are let them now conſider of their Verdict: 
taken for the But firlt they mult remember their Dath, 


Vide 28 E. z. Which in effec is, To find according to their 
* + af vidence, and therefoze they Gould _ 
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had it befoze the Evidence, but that the foꝛm 
and ozder of the Venire facias (which J have 
tyed my ſelf to follow) leads me to it after 
their Evidence, in theſe Wozds, Ad faciend. See Chap. 1. 
quandam Juratam» J have already ſhewed | 
the derivation of this UWozd Jurata, and 
what is the legal acceptation of it; only 
obſerve with our Gzeat Maſter Littleton, 1 Taft. 134. 
That the Wozd Aſſiſe is ſometimes taken 4 
foz a Jury, ſo as the Learned Commen- 
tatoz doth well Paraphzaſe, That the Wozd 
Aſſiſe is Nomen Æquivocum Aquivocans, bes Aſiza for 74- 
cauſe ſometime it fignifieth a Jury, ſome- 416. 
time the Mit of Alliſe, and ſometime an 
- Dvinance o2 Statute; but Juraca, is Nomen 
AÆquivocum Æquivocatum, becauſe we always 
underſtand that UWozd ( accozding to the 
afozeſaid difinition) to be a Jury of Twelve 
Pen, lo called, by reaſon of the Dath thep 
take, Truly to try the Suit of Miſt pzius, be- The Juries 
tween Party and Party; according to their Oatn. 
Evidence. | | 

And as in an Aſſiſe, the Juro2s are called Why called 
Recognitors, from theſe wozds in the Mit — ——Y 
of Aikſe, facere Recognitionem 3 ſo upon & wg . 
Niſi prius, they are called Juratores, from Jury. 
theſe woꝛds in the Venire facias, Ad faciend. 
quandam Juratam. | | 
In ancient time, the Jury, as well in 12 Kalghtes 
Common Pleas, as in Pleas of the Crown, | 
were twelve Knights, as appears by Glan- * 
vil, Lib. 2. Cap. 14. and Bracton, f 116, 

The next. woꝛds of the Venire facias, are 
Inter partes prædictas. In the fourth Chays 
ter, I have inſtanced, That in ſome Caſes, 
a Jury ſhall be awarded betwixt che party, 

R 2 and 
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and a ſtrauger to the Mrit and Illue; 9 
will now ſhew what the Jury ſhall be, when 
one of the parties is an Alien, the other a 
' Denizen 3 and when both parties to the Alue 
are Aliens. | 

This Zryal is called in Latin, Triatio 


dure bilinguis, 03 per medietatem linguæ. And this 


u 


— 
"7. 


Its Antiquity. 


— N 
- 
: vw 4. 
6＋— 


Crpal by the Common Law was wont to be 
obtained ok the King, by his Gzant made 
to any Company of Strangers, as to the 
Company of Lumbards oz Almaignes, oz to 
_ any other Company, that when any of them 
was impleaded, the moyety of the Inqueſt 
ſhould be of their own Tongue, Stanf. Plea, 
Cor. Lib. 3. Cap. 7. 


And this Tryal in ſome Caſes, per medi- | 


etatem linguæ, was befoze the Conqueſt, as 
OPPFArs by Lamb. f. 91, 3. Viri duodeni Jure 
conlulti, Angliz ſex, Walliæ totidem, Anglis 
& Wallis, jus dicanto. And of ancient time, 
it was 75 Duodecimvirale Judicium. I Inſt. 
155. 

- But a . this Law became univer- 
ſal: Firſt by the Statute of 27 Ed. 3. Cap.s. 
| t. in Pleas befoze the 

of” the Sta le, cf both Parties w 

Strangers, the Tryal ſhon alo_be Sener 
8. Bur if one party was a Scranger 
And rhe" other a Denizen, then the Trpal 
Would be per medietatem linguæ. But this 
Statute eftended but to a ra compals, 
to wit, only where both parties were Per- 
chants oz Piniſters of the Staple, and in 
Pleas befoze the Payoz of the Staple 2 


A afterwards, in the ny eighth pear -1 
N 0 


7 2 


„ * 
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of the ſame _ Reign, 8 13. It was 
Enacted, 


That in all manner of Enqueſts and Proofs, 
which be to be taken or made amongſt 
Aliens, and Denizens, be they Merchants or 
other, as well before the Mayor of the Sta- 
ple, as before any other Juſtices or Miniſters, 
although the King be Party. The one half 
of the Enqueſt or Proof ſhall be Denizens, 
and the * half Aliens, if ſo many Aliens 
and Foreigners be in the Town or Place,, 
where ſuch Enqueſt or Proof is to be taken, 
that be not Parties, nor with the Parties in 
Contracts, Pleas, or other Quarrels, whereof 
ſuch Enqueſt or Proof ought to be taken: 


And if there be not ſo many Aliens, then 


ſhall there be put in ſuch Enqueſts or Proofs, 
as many Aliens, as ſhall be found in the fame 
Towns or Places, which be not thereto Par- 
ties, nor with the Parties, as aforeſaid is ſaid, 
and the Remnant of Denizens which be good 


Men, and not ſuſpicious to the one Party, nor 


to the other. 


(21 2). 


245 


Do that this is the Statute which makes King,” Up * ; a hi 7 
& 1 3 


the Law univerſal, concerning the medieta- 
tem linguæ; fo though the Ring be A0 
pet the Alien may have this Tryal. 

matters not, whether the mopetp of Aliens 
be ok the ſame Country as the Alien party 
to the Action, is: foz he may be a Portugal 
and they Spaniards , &c. becauſe. the Sta⸗ 
tute ſpeaks generally of Aliens, See Dyer 


144. 


R 3 — 
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Venire Taras Fe — — fozm _ Venire facias in - 
per nedigauen Cale is De vicinet. &c. Quorum una medie- 
Fl — tas ſit de Indigenis, & => medietas fit de 
alienigenis natis, &c. And the Sheriff ought 
to return twelve Aliens and twelve Deni⸗ 
5ens one by the other, with addition which 
of them are Aliens, and ſo they are to be 
ſwozn. But if this Ozder be not obſerved, 
it is holpen as a mil⸗return, by the Sta⸗ 
tute of 18 Eliz Cro. 3 part, 818, 841. 
So that Brook ſays , it is not pꝛoper to call 
it a Tryal, per medietatem linguz, becauſe 
any Aliens of any Tongue map ſerve. 
But under his favour A think it p2oper 

enough. | 
Fo2 People are diſtinguiſhed by their 
| Language, and Medietas Linguz, is as much 
as to ſay, half Engliſh and half of another 
Tongue oz Country whatſoever. / Though 
, it be not material of what ſufficiency the 
0 213) Jurozs are, pet the fozm of the Venire fa- 
=” eias, ſhall not be altered, but the Clauſe of 
Quorum quilibet habeat, 4 1. &c. ſhall be in, 
Cro. 3 part, 431, _ 


—_— -. | But ſuppoſe that both parties be Aliens, 
755 2) ' - of whom hall the Inqueſt be then ⸗ At is re⸗ 
„ „„ - - Colved,,chac the Inqueſt ſhall be all Engliſh; | 

Gs 2. 5 ee 25 2 = + fo2 t gh the Englith map be ſuppoled to 

„ n favour themſelves moze than Strangers, pet 

* when both parties are Aliens, it will be pze- 
ſumed they favorr both alike, and ſo in⸗ 
vifferent, 21 Hl. 6. 4. But ik the Plea be 
befo2e the Papo; of the Staple, and both 
parties Alien Merchants of the Dtaple, it 
ſhall be tryed by all Aliens. Stamford's Pleas 
del Corone, 159. A Scotchman is a Subject 
Py a and 


r 
| 


11, 12. And fo if the Venire facias be per 


— the Tales be general, de circumſtanti- 
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aud ſhall not have this Tryal, Egyptians 
are alſo excluded, when tryed foz Felonp 
made by the Statute againſt them, 1 Phil. 
and Mar. Cap. 4. 5 Eliz. Cap. 20. 

Where an Alien is party, yet if the Try⸗ All 
al be by all Cngliſh, ic is not erroneous, # 
becauſe it is at his peril, if he will a 
his time, and not make uſe of the advan- 
tage which the Law giveth him when he 
ſhould, Dyer 28, 

The Alien ' ought to p2ay a Venire facias, When the 


per medietatem linguz, at the time of the Alien Lee. 2/4) 


awarding the Venire facias: Eut if he doth +» ty — 


it at any time befoze a general Venire ietatew. 
facias be returned and filed , the Court map 

grant him a Venire facias de novo. Dyer 

144. 21 Hl. 7. 32. though it hath been 
queſtioned. 

But if he hath a general Venire facias, he Tales. 

cannot pꝛap a Decem Tales, &c. per medieta- 

tem linguæ, upon this; becauſe the Tales 

ought to purlkue the Venire facias. 3 E. 4. 


. 
* 


medietatem linguæ, the Tales ought to be per 
medietatem lingue 3 as if fix Denizens and 
five Aliens appear of che p2incipal Jury. ; 


the Plaintiff may have a Tales, per medi · 
etatem linguæ, Li. 10. 104. But if. in this 


it hath been held good enough; fo 
— being no exception taken by the 'De- 
fendant, upon the awarding thereof, it ſhall 
be intended well awarded, Cro. 3 part, 818, 


841. 


1 If 
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Where the 
— al of an 
| 1 cauſe 
RE be by 
Fogliſh 


Challenge. 


Plc] When the 


pray a Fenzre 
fatias per me- 
gictaten. 


Allen ſhould 
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At the Plaintiff oz Defendant be Exe⸗ 
cuto2 03 Adminiſtratoz, &c. though he be 
an Alien, yet the Trpal ſhall be by Englilh, 
becauſe. he ſuech in auter droit; but ik it be 
averred that the Teſtatoz oz Inteſtate, was 
an Alien, then it ſhall be per medietatem 
linguz, Cro. 3 part, 275. 

Mich. 40 and 41 Err. The Autens 
Actozmey exhibited an Inkozmation againſt 
Barre, and divers other Merchants, ſome 


wohereok were Engliſh , and ſome Aliens: 


After Iſſue, the Aliens pꝛaped a Trypal per 
medietat. Linguæ. Put all the Juſtices of 
England reſolved, That the Tryal ſhould be 


by all Engliſh, and likened it to the Caſe 
ok Pꝛiviledge, where one ofthe Defendants 


demands Pz2iviledge, and the Court, as to 
his Companion cannot hold Plea, there he 


ſhall be ouſted of his Pꝛiviledge, fic hic. More 


557. LS 
Vp the Statute of 8 H. 6. Cap. 29. In⸗ 
ſufficiency. 03 want of Freehold is no cauſe 
of r to Aliens, who are impanneled 
with the Engliſh, (notwithſtanding Stam 
ford's Opinion, Pl. Coron. 160.) fo2 this 
Statute faith, That the Statute 2 H. 5. 3. 
Hall extend only to Enqueſts betwixt De- 
nizen and Dentzen. 


the Venire facias, and ſo pꝛap a- Venire facias 

medietatem linguz ; he cannot challenge 
the Array fo; this cauſe at the. Tryal, if 
the Jury be all Denizens (notwithſtanding 
Stamford's Opinion to the contrary ,- and 
che Books cited by him, fol. 159. 2 ) 


Foz 


Ik the Defendant do not inkozm the 
Court that he is an Alien, upon awarding: ol 


\ 


r 


F [bby AAR I". MVR Ws 1 WAL” 
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Foz the Alien at his peril ſhould pzay a 
Venire facias, per medietatem linguz. Dyer 
Vide Rolls tit. Tryal 643. 


If the Plaintiff be an Alien, he muſt ſug⸗ 


geſt it befoze the awarding of the Venire 
facias; but if the Defendant be an Alien, 
the Plaintiff is allowed co ſurmiſe that, 
befoze o2 after the Venire facias, becauſe the 
Defendants quality may not be known to 
him befoze, 27 H. 7. 32. 

Ik the Defendant be an Alien, on notice 
given by his Attozny, to the Plaintiff oz 
his Attozny, the Plaintiff ought to enter it 
on the Noll, to Have a Trpal de medieta- 
te at his peril; but the Court refuſed to award 
it foz the Defendant, on his Aﬀidavit chat 


JEN MED TROY 


he is an * 22 1 part, 547, £49- Ger. 
. [ if ; 
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-C AP. XIII 


The Learning of General Verdicts, 
Special Verdicts, Privy Verdicts, 
and VerdiQs in open Court; and 
where the Inqueſt ſhall be taken 
by default. Inqueſts of Office, Ge. 
Arreſt of Judgment, Variance be- 
twixt the Nar. and the Verdict, 

c. 


Erdit 02 Verdict; In Latin, Vere di- 
ctum, quaſi dictum veritatis, as Judi- 


wcium, eſt quaſi Juris dictum; Is the An⸗ 


ſwer and Reſolution of thoſe twelve Pen, 
concerning the matter of Fact referred to 
them by the Court, upon the Illue of the 


Parties, And this is che foundation upon 


The. credit of 
Verdlicts. 


which the Judgment ok the Court is built, 
fo ex facto jus oritur; the Law ariſeth 
from the Fact; wherefoze it is no wonder, 
that the Law hath ever been ſo curious and 


cautelous, as not to believe the matter of 


Fact, until it is \wozn by twelve ſuffictent 


Pen of the Neighbourhood where the Fac 
was done, whom the Law ſuppoſeth to have 


molt cognizance of the truth oz falſehood 


\ thereof, which being ſwozn (foz the wozds 
are, Juratores predict. dicunt ſuper facrum. 


ſuum, &c.) is the Verdict whereof we now 
treat: And ſuch credit doth. the Law give 
to Uerdics, that no pzoof will be admit- 


ted 


* 


0 — 7 ˙¹—⁰—mü!ʃdG eeed ae es Ls wy 
aw „ _ 
5 b 


d 
r reer 


' Superſedeas is grantable by Law. Plo. Com. 


Law ſeems to take mo2e care of the Fact, 


in the Aﬀtirmative oz Negative, as in Trei⸗ gig. 
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ted to impeach the verity thereok, ſo long 
as the Verdict ſfands not reverſed by At- 
taint, And therefoze upon an Attaint, no 


96 © | | 
And it is wozth our Dbſervatton, that the 


than of her ſelf; foz the majoz part of the 
Judges. give the Judgment of the Law, 
though the other Judges diſſent, But every 
one of the twelve Jurozs muſt agree toge⸗ 
ther of the Fact, befoze there can be a Uer- 
dict, which muſt be delivered by the firſt 
Man of the Jury. 29 Aſſiſes. Pl. 27. 
And this Verdict is ok two kinds, viz. General or 
2 general, and the other ſpecial, ' oz at ſpecial. 
arge. | 
The general Verdict is poſitively, either General ver- 


paſs, upon Not Guilty pleaded; the Jury 

find Guilty oz Not Guilty; and ſo in an 

Alliſe of Novel diſſeifn, bzought by A. againſt 

B. the Plaintiff makes his plaint, Quod B. | 

diſſeiſivit eum de 20 acris terrx, cum pertinen- | 

tiis: The Tenant pleads, Quod ipſe nullam 

injuciam ſeu diſſeiſinam prefato. A. inde fecit, &c. 

The Recogvicozs of the Aﬀtiſe do find, Quod 

predict. B. injuſte & fine judicio diſſeiſivit præ- 

dict. A. de prædict. 20 acris terræ cam pertinen- 

_ &c. This is a general Verdict. 1 Inſt. | 

228. | | | 

A ſpecial Verdict, os Verdict at large is ſo 30 cin ver 7 | 

called, becauſe it findech the ſpecial mat⸗ a. 

ter at large, and leavith the Judgment of N 

the Law thereupon, to the Court {of which 

kind of Verdict it is ſaid, Omnis CEOs x Inſtit. 226, 
| ni 
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boni & veri judicii ſequitur ex bonis & veris 
premiſſis, & dictis Juratorum. if And as a 
Spectal Uerdict may be found in Common- 
Pleas, ſo may it alſo be found in Pleas of 
the Crown, oz Criminal Canſes that con- 
concern life oz member. 

WAS The Court And it is to be obſerved; that the Court 

N reſuſe cannot refuſe a Special Uerdict, if it be pers 

tinent to the matter in Jſſue. + 1 Inſt. 228. 

A ſpecial ver- It hath been queſtioned, whether the Jury 

di& may be þoin find a Special Verdict, upon a. ſpecial 


found upon point in Jſlue, oz no, as they might upon 
— 24 po. | he general Jſſue, But this queſtion hath 
2 3 5 peen fully reſolved in many of our Books; 

| (firſt in Plo. Com. 92. It is reſolved, That 
| che Jury may give a ſpecial Merdig, and 
find the matter at large, en cheſcun iſſue en 
þ monde, ſo that the matter found at large, 


tend only to the Jſlue joyned,” and contain 
the certainty and verity thereof, Lib. 9. 12. 
And in 2 Inſt. 425. upon Collection of 
} many Authozs, it is ſaid, That it bath been 
/ refolvey, that in all Actions, real, perſonal 
and mixt, and upon all Iſſues jopned, ces 
neral oz ſpectal , the Jury might find: the 
| ſpecial matter of fact, pertinent, and tend- 
ing only to the Jſlue joyned , and there- 
upon p2ay the diſcretion of che Court fo2 the 
Law. And this the Jurozs might do ac 
N Common Law, not only in Caſes between 
| | Party and party, but alſo in Pleas of the 

| Croum, at the Kings Suit, which is a pꝛoof 

ok the Common Law. And the Statute of 
| Weſtminſter, the 2. Cap. 30. is but an — 

7 mative of the Common Law, 8 


© hs | And 


a4 


A S Dc L Rs; deere N e 2 = e 3. „d TS 3 3c: 
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at which it ought to be paid, then it ſhould / 
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And as this ſpecial Uerdic is the ſafeſt fo A Free-hold | {> 


| ' ſo i it upon Condi- 
the Jury, 1 Inſt. 22 8. ſo in many Caſes i Gn 


is molt advantagious to the party, and helps peed, may be 
him where his own pleading cannot. As! found by vow 


. foy Example, ſaith Littlecon, Sect. 366, 367, dict, though 
368. Albeit a man cannot in apy Action 8 


plead a condition, which toucheth and con⸗ 
cerns a Freehold, without ſhewing waiting | 
of this; pet a man may be aided upon ſuch 
a condition, by the Uerdict of twelve Men, 
taken at large in an Aſſiſe of Novel diſſeiſin, 
oz in any other Action, where the Juſtices 
will take the Uerdic of twelve Jurozs at 
large: As put the Caſe, a Pan ſeiſed ok 
certain Land in Fc, letteth the ſame Land 
to another, foz term of life, without Deed, 
upon condition to render to the Leſſoz a cers - 
tain Rent, and foz default of-payment, a Re⸗ 
entry, &c. By fozce whereof the Leſſee is 
ſeiſed as of Freehold; and: after, the Rent 
is behind, by which the Leſloz entreth into 


the Land, and after the Lell arraign an 


Alliſe of novel diſſeiſin of the Land againſt 
the Leſſoz, who pleads that he did no wong 
noꝛ Diſſeiſin. And upon this, an Aſie is | 
taken. In this Caſe, «the Recognitozs ok 
the Alliſe may ſay, and render to the Juſti⸗ 
ces their Merdig at large, upon the whole 
matter; as to ſap that the Defendant was 
leiſed of the Land in his Demeln as of | 
Free, and lo ſeiled, let the ſame Land to the | 
Plaintiff foz term of his Life, rendzing to 
the Leſſo2 ſuch a yearly Rent, payable at 
ſuch a Feaſt, 8c. Upon ſuch Condition, that 
if the Rent were behind at any ſuch Feaſt, | 


be 


z 
Det *C * 
4 
1 
i 


\\ 
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be lawful ko; the Leſoz to enter, 8c. By 
fozce of which Leaſe the Plaintiff was ſei- 


| afterwards, the Rent was behind at ſuch a 
Feaſt, &c. Wy which che Leſloz entred ins 
to the Land, upon the poſſeſſion of the Leſ- 
; ſee, And pꝛap the diſcretion of the Juſti⸗ 
| ces, ik this be a Diſſetſin done to thePlain- 
\ tiff oz not, Then fo2 that it appeareth to 
the Juſtices, that this was no Diſfleiſin 
to the Plainciff, inſomuch as the entry of 
the Leſſoz was congeable on him, the Ju⸗ 
ſtices ought co give Judgment, that the 
Plaintiff ſhall not take anp thing by his 
- Writ of Allile, and ſo in ſuch caſe the Leſſoz 
| all be aided, and yet no wziting was ever 
made of the Condition: Foz as well as the 
Jurozs may have conuſance of the Leaſe, 


* 


2 


Ot HT? 


thep alſo may as well have conulance of the 
condition, which was declared and rehearſed 


upon the Leaſe. 
Fo In the ſame manner it is of a Feoff- 


» ment in Fee, oz a Gift in Tail, upon Con- 


| dition, although no Writing was ever made 
ok it. And as it is ſaid of a Uervdict at 
large, in an Alliſe, &c. In the fame man- 
ner it is of a Mrit ok Entry, founded up⸗ 
on a Dilleiſtn, and in all other Actions 
where the Juſtices will take the Uerdic at 
large, there where ſuch Uerdict at large is 
made, the manner ok the whole Entry is 
put in Iſſue. 

e But in Aﬀiſe of Rent it cannot be found 
to be upon Condition, unleſs chey allo find 

the Dev of the Condition. 


— * 


— 


ſed in his Demeln as of Freehold, and that 


Do 


\ 
Z NN ere eee On 5 


| (50 Demoges ſuch; - and he laid, he had known 
it ſo done in Debt, and the Damages three 


\ 
q * Ne N ers 2 0- rer - 
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_ 1681, in Yerdons Caſe at Cambridge. 
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950 of a Confimation in Nee to Leſſee fo: 
cars. 5 ny 
. Per Hale Chief Juſtice, Guild-Hall, Hill. are N 
1671. A ſpecial Merdict may be found ag = 4. , 
Damages in an Aaion of the Caſe ; as the 1 
Caſe was there, Viz. Pro Quer', and if ſo, 
6c. then ſuch Damages; ik ſo, &c. then 


Ways. 

Allo in ſuch Caſe, where the Enquelt may General ver⸗ 
give their Uerdict at large, if they will take dict. / 
upon them the knowledge of the Law up- Nethe Cour 
on the matter, they may give their Uerdice (2000 refule | 
generally, as is put in their charge, as in 4 „if the 
the Caſe afozeſaid, they may well lay that Jury will find 4 
the Leſſoz div not diſleile the Lefle&, if they 15 — F 

. h aſtice — 
ham, Lent Aſ. 


The Jury may likewiſe find Eſtoppel, . 
which cannot be pleaded as in the ſetond . | 
ozt, f. 4. it well appears, where one 
dard, Adminiftratoz of James OS | 
brought an Action of Debt againſt John Den- 
ton, upon an Obligation made to the Any | f 
teſtate, bearing date the 4th, day of April, | | 
Anno 24 Eliz. The Defendant pleaded, that 
the Inteſtate dyed bekoze the date of the 
Obligation, and ſo concluded that the laid 
Eſcript was not his D&d, upon which they 
were at Illue. f 
And the Jury found that the Defendant | 
delivered it as his Died, 30th July, Anno 
2 31 Eliz. and found the Tenoz of the —_ in | 
Fc 


Note, That a a 


fore the date 


Town of it 
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hæc verba, Noverint Univerſi, &. Dat. 4 

: A prilis, Anno 24 Eliz. And that the Delen⸗ 

— was alive 30 July, Anno 23 Eliz. And 

| that he dyed befoze the ſaid date of the 

Obligation, and pꝛaped conſideration of the 

| Court, if this was the Defendants Deed : 

And ic was adjudged. by Anderſon. Chief 

. + Juffice, Windham, Periam and Walmeſley, 

That this was his Derd, and che reaſon 

ok the Judgment was, that although the 

Deed may be Obligee in pleading cannot alledge the de⸗ 

pleaded to livery befoze the date, as it is adjudged in 


be delivered 12 H 6, 1. Which Caſe was affirmed to 254 


after the date>/ye good Law, becauſe he is eſtopped to take 
fore, becauſe àn avernaeent againſt any thing expzeſſed 
it ſhall not be t in the Deed; pet the Jurozs who are wozu 
intended ad veritatem dicend, - ſhall not be eſtopped. 
written be. Ifo an Eſtoppel is to be concluded to ſpeak 
which may ba the truth, and therefoze Jurozs cannot be 
after the date eſtopped, becauſe they are (wozn to ſpeak 
12 Hl. 6. 1. |the truth. 


Asin _ „E But if. the Eſtoppel 83 Admittance , be 


- to . chat : within the lame Reco2d in which the Illue 


bs a Hamlet in (is joyned, upon which the Jurozs give their 
B. and not # /UJerdic, there they cannot find any thing 
againſt this, which the parties have affirmed, 
and admitted of Reco2d, although it be not 


ſelf, admittet 
the Waſte, Nc. 


9Hs. 66. and true; fo2 the Court may give Judgment 


the Jury can- 
not find no 
Waſte, for that 


upon a thing confeſſed by the parties, and 
he Jurozs are not to be charged with apy 


would be a- fluch thing, but only with things in which 
gainft che Re- the parties vary, Ib. Lib. 5. 30. 270. f. 
Cord. Do Eſtoppels which bind the Intereſt of 
Eſtoppel. f. Land, as the taking of a Leaſe of a 


Cro.1 part 
110. Lib. 4. 53: 


ans own Land, by Deed indented, and the 
ke, being (peciatly found by the Jury, the 
Courc - 


90 
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| upon. As if an Executoz plead Plene Admi- 


Jury find that the Defendant hath Goods 
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Court ought to judge, acco2ding to the ſpe⸗ 
cial matter; fo albeic Eſtoppels regularly 

muſt be pleaded and relyed upon, by apt con⸗ 

cluſfon , and the Jury is lwozn ad veritatem 

dicend. pet when they find veritatem facti, | 
they perſue well their Dath, and the Court 

ought to judge accoꝛding to Law. Do may 

the Jury find a Warranty being given in 

Evidence, though it be not pleaded, be- 

cauſe it bindeth the right, unleſs it be in arranty noe 

a Writ ok Right, when the Miſe is jopned pleaded. 

upon the meer right. 1 Unſt. 227. | : 


erdicts ought to be ſuch, that the Court Uncertzin / / | 
may go clearly to Judgment thereon, and Verdis. 
therefoze Verdicts finding matter incertain- he ts 
ly, oz ambiguouſly, are inſufficient and 

void, and no Judgment ſhall be given there⸗ 


niſtravit, and Iſſue is joyned thereon, and the 


within his Hands to be adminiftred, but find 
not, to what value, this is an uncertainty, 
and therefoze an inſufficient Merdick. Lib. 9. 2 
74. I Inſt. 227. 9 „5 
In all ſpectal Verdicts, the Judges will Speclal ve 
not adjudge of any matter ok Fact, but this dias. EIS 
which the Jury declare to be true of their | 
own finding, And therefoze the Judges will 
not adjudge upon an Inquiſition, oz aliquid 
tale found at large in a ſpecial Verdict, 
foz their finding of this is not an affirma- 
tion, that all which is in this is true. Si- 
derfin 2 part, 86. | „ 
It is the Dffice of the Jurozs, to ſhew the The office et. > 
verity of the Fact, and leave the Judgment the Jury. 
of the Law to the Court, And therefoze 
D upon 
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upon an Indictment of Purder, Quod fe- 
lonice percuſſit, &c. If the Jurp find per- 
cuſſit tantum, pet the Verdict is good, 2 
the Judges of the Court are to reſolve up⸗ 7 
on the ſpecial matter, whether it was fe- 
lonice , and ſo Murder, oz not, Lib. 9. 69. 

And if the Court adjudge it Purder, then 

the Jurozs in the concluſion ok their Verdict, 

find the Felon Guilty of the Purder con⸗ 
tatned in the Indictment, 

. & ene end-: A Verdict that finds parc of the Iſſue, 


Jig pare of the and finding nothing fo2 the reſt, is inlufli⸗ 
ent foz the whole, becauſe they have not 
tryed the whole Iſſue wherewith they are 
charged: As if an Infozmation of incruſſton 

More 406. be bought againſt one, fo; intruding into 257 
a Peſſuage and an hundzed Acres of Land: 
upon the general Iſſue, the Jury find againſt 
the Defendant fo2 the Land, but ſap nothing 
foz the Pouſe, this is inſufficient foz- the 
whole. 

* inding more But if the Jurp give a Verdict of the 

| 1 n the Iſſue. whole Ifſue, and of moze, &c. that which 

is moze is ſurpluſage, and ſhall not ftay, 

* Judgment: Foz Utile per inutile non vi- 

Siderfin 96. titur. Leon. 1 part, 66. Cro 1 part, 130. 

Keeble 1 part, Eut neceſſary incidents required by Law, 

3 289. the Jury may find. Sidertin 232. 

Bar. Ik che Illue be upon a ditcent, and the 

| F \ = Uh Jurp find the ſame, and a continual claim, 

A that as to the continual claim ts ſurpluſage, 

7 ©, 96. 

v In ſome Caſes the Verdict map be found 

foz the Plaintiff, and pet he ſhall be bar⸗ 
red. 
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As 40 Aſſ. 6. in a Mortdanceſter, all the Barred. N. 00 
points of the Writ found foz the Plaintiff, * 
and yet he was barred fo2 this reaſon , 
2 54 fo; achongh he was Meir ro his Father, yet 
"becauſe the elder Brother by the half blod . 
did enter, he was barred, 1 
Pet in many Caſes, nay almoſt in all, nere the A 9.2 
the Jury. ought to find moze chan is put verdict eughe' te 
in Iſſue, otherwiſe their Uerdict is not to be of more 
good 3 and therefoze they are to aſſeſs Das han ls in the 
mages and Cofts, becauſe it is parcel of their 
charge, as a conſequent upon the Iſſue , 
though it be not part of the Illue in termi⸗ 
nis, Lib. 10. 119. | | f 
A Verdict muſt be ſufficient in matter 
and fozm, be the ſame ſpecial oz general, 
and therefoze they muſt lay Damages and N 
Coffs where the ſame ought to be found. : 
An Action of the Cale on Deceic nas 
bzought, fo2 that he ſold unto the Plaintiff {> . / 
two Oxen, and warranted them to be ſound 3 
on not Guilty, the Jury found him Guiltp 
As to one, and not Guilty to the other, and 
; Food; foꝛ that the Action was founded not on 
the Contract, but the Deceit, 3 Cro. 834. 
Gravenor and Mete. . \ 8 
In Debt the Plaintiff declares that ghe 
+ had Judgment againſt Baron. and Feme fo: 
. a Debt of the Wives, dum ſola, &c, that 
they were in Execution and ſuffered to El⸗ 
cape, the Jury found the Pugband only in 
Execution and eſcaped, and Judgment foz 
the Plaintiff, Roberts verſus Herbert, Hill. 
12 Car. 2. C. B. 


D 2 Do 
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\ 1 Damages by So in Treſpaſs againſt two, one comes 
cke ar in and pleads Not Guilty, and is found guilty, | 
"ON In this Caſe, the firſt Inqueſt ſhall aſſeſs | 
Damages koz the whole Treſpaſs, by both 
Dekendants; and afterwards the other comes 
and pleads Not Guilty, and is found guilty ; 
The finding of Damages by the firſt Jn- 
queſt, to which he was not party, ſhall bind 
him; and therekoze if the Damages are 
outragious, and exceſſive, the Defendant in 
a the laſt Enqueſt ſhall have an Attaint. Lib. 
| 10. 119. | 
27 Do in Treſpaſs, Quare clauſum fregit, if - . 
/ Iſſue be jopned upon a Feoffkmenc, andthe 
Jury give outragious Damages, an Attaint 
lies; foz the inquiry of Damages is conſe- 
quent and dependent upon the Illue, and 
parcel of their charge. Ibid. | 
.. „In the 21th Repozt, fo. 5. It was re⸗ 
dhe fit 172 Colved, That in Treſpaſs againſt two, where 
queſt, one comes and appears, &c. againſt whom 
the Plaintiff - declares with a ſimul cum, 
&c. who pleads and is found Guilty , and 
Damages aſſeſſed by the Enqueſt, and af- | 
terwards the other comes and pleads, and 
is found Guilty; The Defendant which 
1? pleaded laſt ſhall be charged with the Da-®! 
mages taxed by the firſt Inqueſt ; fo2 the 
Treſpaſs which the Plaintiff had made 
joynt by his TWric and Count, and done 
at one time, cannot be ſevered by the Ju- | 
rozs, if they find the Treſpaſs to be done 
bp all, at one and che ſame time as the 2 
Plaintiff declared, | 


So 
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So in the Treſpaſs againſt divers Dex g....15.. N 
fenvants, if chey plead Not Guilcy, oz ſe-| mages, e 


veral Pleas, and the Jury find fo2 the — Vide Deyank fi 
tiff in all, the Jurozs cannot aſſeſs ſeveral . 4 
Damages againſt the Defendants, becauſe: 
all is but one Treſpaſs, and made joynt-by! 
the Plaintiff by his Writ and Count, And; 
| | although that one of them was moze mali⸗ 
| cious, and de facto, did moze and greater 


» <p Wh ws WS + wy 


wꝛong than the others, pet all came to do an 

unlawful act, and were of one party, ſo that 
P the act of one, is the act of all, of che ſame. 
party being pzeſent, But in Treſpas againſt 
two, if the Jurozs find one quilty at one 
| time, and the other at another time, there 
. ſeveral Damages map be taxed, But if 
| the Plaintiff bzing an Action of -Treſpaſs | 
a gainſt two, and declare upon a ſeveral Trel⸗ 
paſs, his Action ſhall abate, And this is the 
diverſity between the finding ok the Jury, and 
the confeſſion of the party. 

And in Treſpaſs; where the Defendants 
plead ſeveral Pleas, all tryable by one Ju⸗ 
ry, and they find generally foz the Plaintiff, | 
the Jurozs cannot ſever the Damages; if 
they do, their Verdict is vicious. 

Ik the Declaration be of ſeveral Da- petinue 
mages, touching every part in ſeveral, the 
Verdict ought to find the Damage ſeveral, 
as the Declaration is. 

4 in Waſte, foz every ſeveral pars waſte. 
: Tel. 3 
29%, Do in a Pꝛemunire, againſt the p2inci- prmunlre. 
pal and acceſſary, | 


"VI — * 1 1 
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try. 
Treſpals. 


Jeofail. 


Coſt. 


Judgment de 


© - meltoribus 


4 Aanpns 


ry. 


Wrir of Inqul- 


Forcible En- 


* 


palles, the Damages may be entire, 25 
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So in a fozcible Entry, where ſome are 
found to detain fozcibly, and others to enter 
fozcibly. 1 

Ik one be found guilty of ſeveral creſ- 


Ik one of the Illues be a Jeofail , and 


the Damages intirely aſſeſſed, *tis ill in 


both. | 
But Colt in theſe Caſes muſt be in- 

But tn Treſpaſs againſt two, where one 
appears and pleads not Guilty to a Declara- 
tion againſt him, with a timul cum, &c. 
and afterwards the other appears and pleads 
not Guilty to a Declaration againſt him allo, 
with a {ſimul cum, &c. Whereupon two 
Venire fac. iſſue out, and one Jfſue tryed 
after the other, and ſeveral Damages allel⸗ 
ſed: in Judgment of the Law, the ſeveral 
Juries give one Verdict, all at one time, and 
the Plaintiff hath his Election to have 
judgment de melioribus dampnis, by any of 
the Inqueſts. And this ſhall bind all, but 
fiat niſi una Executio. 

It is a Maxim, That in every Cale where 


an Inqueſt is taken by the Miſe of the par⸗ 


1 
. 


ties, by the ſame Inqueſt ſhall Damages 
be taxed fo2 al. | nv Mich. 39 H. 6. f. 1. 


In an Action of Treſpaſs againſt many, (who 


pleaded in Bar the Term bekoze) and one . 
ok them made default, which was Recozdevd: 


There it is reſolved by all the Court, That 
foz ſaving of a Dilcontinuance, a Writ of 


Inquirp of Damages ſhall be awarded; but 
none ſhall iſſue out, becauſe he ſhall be con⸗ 
'tributozy to the Damages taxed by the Jn- 


queſt, 


_ 
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queſt, at the Miſe of the parties, if it be 
found fo2 the Plaintiff : and if it be kound 
againſt the Plaintiff, then the Wric of En 
- Quiry ſhall iſſue fozth, | 
=> And the reaſon wherefoze no Mrit ſhall 
iſſue out at firſt, to enquire of Damages, 
until, &c. is, becauſe that if a Wric ſhould 
tſlue out, and be executed, this is nothing 
but, an Inqueſt ok Office, and not at the 
Miſe of the parties, and yet this Jnquiry cif 
it might be allowed) ought to ſerve foz all 
the Damages; fo2 inquiry of Damages ſhall 
not be twice, and the others which have 
pleaded to Inqueſts if the Jſflue. be found 
againſt them, ſhall be chargable to thoſe 
Damages which are found by the Inqueſt 
of Office, and if they be exceſlive they 
ſhall have no remedp, although there be 
no default in them; foz they cannot have 
an Attaint, becauſe it is but an Inqueſt of - 
Do in Treſpaſs oz aſſumpſit againſt two, 
ik one confeſs che Action, oz let it go by 
nil dic. and the other plead, the Jury upon 
the Illue ſhall aſſeſs the Damages againſt 
both. Keeble 1 part, 633. | 
But in Treſpaſs againſt two, who plead Damages hy e 
Not Guilty, &c. ſeverally; and ſeveral che _ 1 (/ 2 
Venire facias awarded, the Jnqueſt which mr. 
firſt paſſes, ſhall aſſeſs Damages foz all, 
and the ſecond Jnqueſt ought not to al⸗ 
ſels Damages at all, but that the Defen- -- 
dant ſhall be contributozy to the Damages Kaan 
aſſeſſed by the firſt Jury, notwithſtanding > A 
be is not party to it; yet if thele Dama⸗ | 


ges be exceſſive, he ſþall have an Attaint, 
3 7 (bes - 


« 


/ 


vVerdia, when | 
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| (becauſe though he is a ſtranger to the Iſſue; 
pet in Law, he is pzivy in Charge.) And 
lo no Damage oz Milchief can accrue to him 
in this Cale. 
Now let us ſee when ſomething is left out 
of the Verdict, which the Jury ought to have 


by Writ of In- inquired of, whether it map be ſupplied by 


= 


91 16 Vide hic. 
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Keeble 1 part, 


matter ex poſt facto z and how: And foz 
this, know, That*if Damages be ieft out 
'of a Verdict, this omillion cannot be ſup- 
/ plied by Writ of Jnquiry of Damages: 
' fo2 this would pꝛevent the Defendant ok his 
; remedy by Attaint, which would be verp 
miſchievous 3 kfo2 then ſuch omiſlion might 
be on purpoſe, to depzire the Plaintiff of his 
Attaint, Lib. 10. 119. 

And the Rule is, That when the Court 
ex officio, ought to inquire of any thing, ups 
on which no Attaint lies, there the omil⸗ 
| ion of this, may be ſupplied by a Wric of 
Inquiry of Damages: as in a Quare Im- 
pedit, if the Jury omit to enquire of theſe 
four things, chat, chat is to ſap , de pleni- 
 tudine, ex cujus preſentatione, fi tempus ſeme- 
\ fire tranſierit, and the value of the Church 
per annum, there the Plaintiff may have a 
; Writ to inquire of theſe points, Dyer 241. 
260. becauſe of theſe no Attaint lies, as it 
is holden in 11 H. 4. 8. becauſe that as 
to theſe ; the Inqueſt is but of Office. But 
in all Caſes, where any point is omitted, 
whereof no Attaint Iyeth, there this ſhall 
not be ſupplyed by Mrit of Inquiry, upon 
which no Attaint lyeth. And therefoze in 
Detinue, if the Jurp find Damages and 
| Colt, and! no Ualue * ther ought, this _ 
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not be ſupplied by Writ ok Jnquiry ok 
Damages, fo2 the reaſon afozeſaid. 1b. Et 
{ic in ſimilibus. 
The Plaintiff was Non-ſuit, And upon In Replevin. 
the Statute 17 Car. 2. 7. the Jury ingui⸗ 
red of the value of the Cactel, ſcil. 55 I. and 
da. 12 d. But they did not inquire what 
Kent was arrear: and it was moved to 
ſupply it by a nem Writ of Inquiry, as 
in a Quare Impedit; but 'twas anſwered, | 
that the Statute ſays, in caſe of a Non-ſuit, 
The ſame Jury ſhall enquire of the value of 
© 6 the Cattel, and the Rent Arrcar, Syderfin 380. 
” Keeble 2 part, 409. | 
A Verdi& upon an Jſſue oz miſnomer, Abatement. 
pleaded in abatement, is peremptozp, and Coſts, 
if the Jury omit to find Coffs, they can- 
not be ſupplied by a Mrit of Inquiry, &c. 
Keeble 2 part, 545. E 
But how then - What, ſhall the Plain⸗ yeraia ſet 
tiff loſe the benefit of his Uerdict, becauſe the aſide, be- 
Jury aſſeſſed no Damages (02 did inſuffici- cauſe the — 
ently aſſeſs them e) Certes in ſuch Caſes ale. * 
. © lle ih — ys — be 1 5 
he muft loſe the whole benefit ok his Ver- 4 
dict; but where any thing elle is to be re⸗ v9 s, E J. 2 
covered, beſides Damages, as in Debt, Eject- Releaſe De- 
ment, 8c, he map releaſe his Damages, and mages. 
have Judgment upon his Verdict as to the 
reſt, And ſo where Damages are to be re⸗ 
covered, if part of them are aſſeſſed inſuf- 
ficiencly, . and part well, he may have Judg- | 
ment foz thoſe Damages well aſſeſſed. And Verdi ſer 
ofcentimes the inſufficiency of the Declara- afideio Parr. 
tion ſhall ſet aſide the Verdict; as? if in an — {- *:/ 0 3} 
Action upon the Cale be bzought upon two Declaration. | 


No-: 
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pꝛomiſes, and one of them be inſufficiently | 
laid, and the Verdict give intire Damages, 
this is naught fo2 the whole; but if the 
Damages had been ſeverally aſſeſſed upon 
the ſeveral pꝛomiles, then the Verdict as to 
the pzomiſe well laid, ſhould have ſtood, Lit. 
Rep. 61. Keeble 2 part, 488. 
+... +» Jn the x:th Repozt, f. 56. Marſh baought 
TA IY LS \ a Writ of Annuity againſt Bentham, and 
25S oe the parties diſcended to Jſſue , which was 
tryed foz the Plaintiff, and the Arrearages 
found, &c. Eut the Jurozs did not-aſleſs 
any Damages 02 Colt 3 which Verdict was 
inluflicient, and could not be ſupplyed by 
: Urit of Inquiry of Damages: wherefoze 
Releaſe of Da. the Plaintiff releaſed his Damages and 
mages where Colts, and upon this had Judgment: up- 
none were on which the Defendant bꝛougbt a Writ of 
aſſeſſed, Erroz, and aſligned the Erro2 afozeſaid, ſcil. 
the inſufficiency of the Verdict, ſed Judicium 
affirmatur, becauſe the Plaintiff had releaſed ' 
his Damages and Coffs, which is foz the 
benefit of the Defendant, | 20 
IVI Jn Detinue of Charters, oz non detinet, 
ae Verdict foz the Plaintiff and Damages, 
= 1 * but the Jury did not find che value of the 
_ Deeds, anda Mrit of Inquiry was award- 
ed to that purpoſe and returned, and ruled 
good; and by Twiſden Juſtice, Debt againſt 
Executoz, who pleads plene, 8c. And. it's 
found againſt him, and the Jury give no 
Damages, that can't be aide? by Mrit of 
Inquiry. Burton verſus Robinſon, Paſch. 17 
Car. 2. B. R. | = 
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In Dyer 22 Eliz. 369, 370. Jn a Mrit Releaſe off 


„ of Ejectione Cuſtodiæ terræ & hæredis, the 1 

? © Juro2s alleſled Damages intirely, which was were not well 
l inſufficient ; koz it lay not fo2 the Peir, pet afſleſſed. 

J the Plaintiff releaſed his Damages, and had 


Judgment foz the Land: And Note, That 

inſufficient aſſeſſment of Damages, and no al- 

ſeſſing is all one. | — 
The Jury ought to afleſs no moze Dama- Damages and / / = 

ges pro injuria illata , than the Plaintiff de4 Coſts. \- 

clares foz : but they may aſſeſs ſo much, 

and mozeover give Coffs, which is called Ex- 

penſæ litis, though in the pꝛoper and gene⸗ 

ral ſignification Dampnum alſo compe⸗ 

hends Cofts of Suit, as the Entry reci⸗ 

ting both Damages and Coffs, well affirms, 

ſcil. Quæ dampna in toto ſe attingunt cum, 

& c. 1 

But if the Jury do aſſeſs moze Damages yore Damages 

than the Plaintiff declares fo2, the Plain⸗ an chePlain- A | 

| tiff may remit the over-plus, and p2zay Judg⸗ tiff declares 

ment foz the reſidue, as in the roth Repozt, for. 

6/. f. 115. In Treſpaſs the Plaintiff declared 

| ad dampnum, &c. 401. at the Zryal the Jury | 

alleſſed Damages occaſione tranſgreſſionis pre- 

dict. ad 49 l. And foz Coſts of Suit 208. 

Upon which Verdict the Plaintiff at the day 

in Bank, remicted 9 1. parcel of the ſaid 491. 

aſſeſſed foz Damages, and pꝛaped Judgment Damages 

fo 40 l. (to which Damage he had counted) emitted. 

with increaſe of Coſts of Suit, and had 9 l. 

de incremento, added by the Court, which in 

all amounted to 50 J. and had his Judgment 

acco2dingly : upon which a Writ of Erro: 

was bzought, and the Judgmeut affirmed, 


Foz 


ef La 2 * re WS Wwe ww ST * 
*. : * "Aff . 
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13 115 Foz as in real Actions, the Demandant 
WL / AV | Gall not count to Damages, &c. becauſe 
it ts incertain to what ſum the Damages 
1 will amount, by reaſon he is to recover Da⸗ 
mages pendant le briefe; ſo in the caſe of 

Coſts, he ſhall recover foz the expences de- 

pending che ſuit, which being uncertain , 

cannot be compꝛehended in the Count, bes 

cauſe the Count extends to Damages paſt, 

Damages in and not to er pences of fuit. Foz in perſonal 
ſonal Actlons. ſhall recover Damages only foz the wꝛong 
done, befoze the Writ brought, and ſhall not 

recover Damages foz any thing, pendant le 


dant never Counts to Damages, becauſe he 
its to recover Damages alſo, pendant le 

briefe, which are incertain. 
Damages ad The Jury may if they will; aſſeſs the 
[4 Ph 42 — Damages and Coſts intirely together, with⸗ 
* 2 N out making any diſtinction. 18 E. 4. 23. 
S > 4 But then they muſt not aſſeſs moze Da- 
| mages and Coſts, than the Damages are 
which the Plainciff counts to; foꝛ if they do, 
[the Plaintiff ſhall recover only ſo much as 
he hath declared foz, without any increaſe 
ok Colt, becauſe the Court cannot diſtinguiſh 
bow much they intended fo2 Coſt, and how 

much fo2 Damage. 

1 \ ax bi As in 13 H. 7. 16, 17. One Darrel 
Ago (4) | bought a Writ of Treſpaſs, and counted 
{7,77 to his damage twenty Parks, the Defendant 
' pleaded Not Guilty, and the Jury taxed the 
damages and coſts of ſuit joyntly to twenty 
two Parks, and the Uerdic was held to be 
good foz twenty Parks, and void foz che 
| re- 


real and per- Actions he Counts to Damages, becauſe he 


briefe. Fut in real Actions, the Deman⸗ 


— 
7 
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reſidue, becauſe it doth not appear how 
much was intended foz damages, and how 
much fo2 coſts, lo that there may be moꝛe 
damages than the Plaintiff declared foz, oz 
lels, and ſo the Court knows not how to 
increaſe the Coſt; wherefoze he ſhall have | 
Judgment but foz twenty Parks, by reaſon | 
of the incertainty. ? 
Where a ſpecial Merdick is not entred * BAT ls ID pi A 
acco2ding tothe Notes, the Recozd map be mended ui a.) 
amended and made agree with the Notes the Notes. 
at any time, though ic be thaw oz four, &c. | 
Terms after it is entred, Lib. 4. 52. Lib.$, 
162, Cro. 1 part, 145, \ 
In the Caſe of Turnor and Thalgate , 
Mich. 1658. B. R. It was ſaid Per Cur? | 
That ſpecial Uerdics may be amended by | 
the Notes, but the Notes cannot be amend- 
ed oz inlarged by any Averment oz Aﬀe- | 
davit, foz that were to find a Uerdict by 
the Court. Pet in that Cale, where the 
Notes were, That the Judgment, &c. was kater. See 
vacated prout per Rule, the Merdict was * Part 
amended, vacated per Cur' prout per Rule; 5 
foz lo is implied in the Notes, 
Dee a Uerdic amended by the Notes, af- 
= Judgment and Erroz bzought, Rolls 
t part, Report 82. „ 
If the matter and lubſtance ok the Allue rorm. / 0 ö 
be found, it is lufficient, foz pꝛecile fozmg| Hob. 34. YUP 
are not required by Law in ſpecial Uerdicts, 
(which are the finding of Lay Pen) as in 
Pleadings which are made by Pen Learn⸗ | 
ed in the Law, and therefoze intendment 
in many caſes ſhall help a ſpecial UMerdick, 
as much as a Teſtament, Arbitrement, &c. 
And 
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And therefoze he which makes a Deputy, 
ought to do it by Eſcript; but when the 

[ Jury find generally, that A. was Deputy to 
B. all neceſſary incidents are found by this; 
and upon the matter they find, that he was 


made Deputy by Deed, becauſe it doth tan- 


tamount. Lib. 9. 51. And in the 5th Re- 
port, Goodal's Cale, It was reſolved, That 

all matters in a ſpecial Uerdic, ſhall be 

intended, and ſupplied, but onlp that which 

the Jury refer to the conſideration of the 
Court. | 

In all Caſes where the Jury find the 


Il concluſion. matter committed to their charge at large, 


and over moze conclude againſt Law, the 
More 10s, . Uerdid is good and the concluſion ill. Lib. 
209 ons 4. 42. Aud the Judges of the Law will 
Rep. 135» 9 z, give Judgment upon the ſpectal matter ac- 
106. cozding to the Law, without having regard 
to the concluſton of the Jury, who ought not 
to take upon them Judgment of the Law, 
Lib. 11. 10. Vide hic. 400. 


As general as, Where the Declaration in Treſpaſs is, 


the Nar. Cum aliquibus averiis, of a number uncer- 


tain, and the Uerdic- is as general as the 
Declaration, Cum aliquibus averiis, there the 
Uerdict is good. Cro. 2 part, 662. 
An Eyjectione firmæ, where the Plaintiff 
declared of a Peſſuage and three hundzed 
Acres of Paſture in D. per nomina, of the 
f "Panoz of Monkhal, and five Cloſes per 
'nomina, &c. Upon Not Guilty, the Jury 
gave a ſpecial Uerdic, viz. quoad four Clo- 
des of Paſture, containing by eſtimation 
two thouſand Acres of Paſture, that the De- 
kendant was Not Guilty, Quoad reſiduum; 


they 
x 


| 
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they found matter in Law: And ic was 


moved by Yelverton, That this Uerdict was uod refidic” 
imperfect in all: For when the Jury find n, incertaln. 
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” 


that the Defendant was Not Guilty of four 
Cloſes of Paſture, containing by eſtima⸗ 


tion two thouſand Acres of Paſture, it 
is incertain, and doth not appear of how 


much they acquic him. And then, when 


they find Quoad reſiduum, the ſpecial mat- 


ter, it is uncertain what the reſidue is, ſo 


there cannot be any Judgment given; and 


of that Opinion was all the Court, where⸗ 
foze they awarded a Venire facias de novo, 


to try that Iſſue, Cro. 2 part, 113. 
Ejectione firmæ of thirty Acres of Land 


in D. and S. The Defendant was found 


Guilty of ten Acres, and Quoad reſiduum 
Hot Guilty; and it was moved in arreſt of 


| Quoad Re ſidu- 
un. 


Judgment, That it is uncertain in which 
of the Mills this Land lap; and therefoze 
no Judgment can be given: {ed non alloca- 
tur, and it was adjudged fo2 the Plaintiff, - 


fo2 the Sheriff ſhall cake his infozmation 


from the party foꝛ what ten Acres the Uer- | 
dict was, Cro. laſt part , 465. Diverſitas 


ret. 
Where the Jury find Circumſtances upon 
an Evidence given, to incite them to find 


Circumſtan-— 


Ces. 


Fraud, &c. pet the ſame is not ſufficient 


matter upon which the Court can judge the 


ſame to be fraud, &c. Brownlow 2 part, 187. 
Pet in many Caſes the Jury map find cir⸗ 
cumſtances and pzeſumptions, upon which 


the Court ought to judge. As ts find that 
the Busband delivered Goods deviſed by 


the Wife. Upon this, the Court adjudg⸗ 
1 


More 192. 


Carters Rep. 
6 a 


«wat 


þ Rf 
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ed that the Musband aſſenced to the devife 
at firſt. 
rus? D , Where a Verdict is certainly given ar 
904 amend- the Trpal, and uncertainly returned by 
ed, how. the Clerk of the Alliles, &c. The Poſtea?%] 
map be amended, upon the Judges certifying 
the truth how the Uerdict was given. Cro. 
I part, 338. Ses Keeble 2 part, 875. Where 
the Court would not — the bzinging 
in the Poſtea, 1 part, 346. 
7 In many Caſes a Uerdict map make an 
IN 0.0 Plea, made; ill Plea oz Iſſue good. As in an Action foz 
ff ' © ©; good by Ver- ' Wozds, Thou waſt Perjured, and haſt much 
3 Kee 6 2 part to Anſwer for it before God. Exception after 
362. Uerdict foz the Plaintiff, in arreſt of Judg- .| 
ment: Foz that it is not laid in the Decla- | 
ration, that he ſpake the Wozds auditu quam- 
plurimorum, oz of any one, accoꝛding to the 
ulual fozm 3: ſed non allocatur; fo being 
found by the Uerdic that he ſpake chem, 
it is not material, although he doth not ſay, þ 
in auditu plurimorum 3 whereupon it was | 
adjudged kor the Plaintiff, Cro. 1 part, 199. 
o want of a day in the Nar made good 
5 by Verdict. Keeble 3 part, 354, | 
©; *; Se Cro. laſt part, 116. Where the Bar 
7 ö 2 } was ill, becauſe no place of payment was | 
— alledged, vet the payment being found by | 
'Uerdic, it was adjudged well enough; foz 
à payment in one place, is a payment in 
all places. Keeble 1 part, 662, 771, 786, 
1793- Siderfin 306, 290, 341, 342, 379. 
Littletons Rep. 184, 200, &c. Modern Rep. 
42, 43. Hardres Rep. 42, 43. 


In |] 


þ WL a CEC" 
- 


7 


6] 


2 


] 


1 ia Hr apbe: 


ble 1 part, 795. 


4 


4 


40%. 1 part, 662, 771. 
2 2 
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In an Action of the Caſe, foz. continu⸗ . 3.20 
ance of a Wall , by which the Plaintiffs 
Lights were. ſtopped, in an ancient Youlſe,: 
Per Cur. The Plaintiff ought to ſhew the 
Wall was new, and is not helped by Wers | _ 
Not Guilty, is a good Plea after Uers =” * 
dic in aſſumpſit, ſo on non aſſumpſit the 
Jury may. find the Defendant, Guilty. Kee- | 


„In an Action ſur aſſumpſit, laid twenty 
years ſince, & non cul. infra ſex annos, & 
replic. infra ſex annos, Which is a departure, 
pet the Uerdic helps it. Keeble 1+ part, 3566. 
In pleading riens avoit Jour del brief, and} {/ ny 
ſaid not ne unque puis, ind the Jury ann 
it, it is helped by the Uebdic, 2 
But Drake ſaid, the ame after Uerdic. 
was helped by the Statutz of Jeokailss. 
The like 22 E. 4. 46. Que le Baron ne 
fuit ſeiſie que Dower Jouſ del Eſpousfal, &c.. 
So ik an Crecuto2 pleqd Riens enter mains 
jour del breif, &c. and onit ne unque puis. 
5 H. 7. 14. | | Debt verſus ;- 


1 * 
Fd 


Debt brought upon a Bond againſt an Heir: ; 701. 9. 2 
Petr in the Detinet only, and upon riens . 

per diſcent there was a Uerdict fdz the Plains 
tiff, *tis naught upon a Demurrur, but after}... 
Uerdic is aided by the Statute 16 and 17 
Car. 2. cap. 8s. Which is (after ſeveral ; - -- 
matters of ſubſtance) thereby Gnacted to be 
amended after Uerdict, and other matters of} 
like nature, not being againſt the right of the | * 
matter in Suit, qc. ſhall not ſtay Judgment, 6: 
Syderfin 342. Keebles 2 part, 259, 278, 309, i 


An 


) 
1 
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bes An Indiement. of Extoztion againſt a 
PIR LY * Taoyliff, quod colore officij extorſive & injurio- 
ſe he took Pony, and ſhe wech not the par- 

| — ticulars; good per curiam, eſpecially after 

Way. Uerdid. | Keeble 1 part, 357. 


2 In Infozmation foz not repairing a High - 
ba N, Map in their Pariſh. Upon Non debent 
if Fn) reparare, the Uerdic found ſo, fo2 the De- 


| | A repleader fetivant, The Court held the Iſſue ill, be- 
| — — cauſe. tis contrary to Law, the Way being 
11 K* in their own Pariſh , they dught to have 

f , | thewed whoonght to repair, and if the Uer⸗ 
dict had found that the Defendant onght to 
repair, it had been well enough, however 
after Uervict the Court gave Judgment, 


4 : that the Defendant ſhould-be acquitced, 
„ 3 Treſpaſs by Baron and Feme, de clauſo 
i 5 4 97 fracto, of the Barons, and foz the battery 


| ofthe Feme, ad dampnum ipſorum. The De- 
fendant, Quoad the claulum fregit, pleaded 
[Not Guilty, Quoad\the Battery juffifies. And 
oz the firſt Zſſue, it was found fox the De- 
' ifenvant ; and fo} the ſecond, foz the A oxi 
tiff, and now moved in Arreſt of dt 
| om ”y try g and is 1 — the 
| 3 aron jopyns eme wit m in relpals 
q 1s dene de clauſo keacdo of the Barons, which ought 


— 2 and 


192 not ob, be 3 but foz the Battery ok the Feme, 
Baron and may jdyn, whereto all the Court agreed; 
Feme, of Treſ- al 1 7 was moved, Thac in regard it was 
Fehr , fund againlt the Plainciffs for this Iſſue, 
| afrer Verdi& in Which they ought not to joyn, and the 
[ — good/ Defendant is thereof acquitted, and the J[- 
| $46. ſue is found againſt the Defendant , foz 
| | that part wherein they ought to joyn 2 This 
| Verdict has diſcharged the — 
that 
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that part which is ill, and is good foz the 
reſidue. As in 9 E. 4. 51. Treſpaſs by 
on and Feme, foz the Battery of both: 
The Dekendant pleaded Not Guilcy , and | 
found Guilty, and Damages aſleſled foz the 
battery of che Baron, by it ſelf, and foz the 
batterp of the Feme, by it ſelf, and Judgment 
| was given foz che Damages foz the battery | 
of the Feme, and the Writ abated fo; che 
reſidue. (And of that Opinion was Lea, 
Chief Juſtice; and Dodridge al contra.) And 
| the ſame Law J conceive, if che Jurp hav 
found the Defendant Not Guilty of the bats * 
tery to the Yugband, but Guilty to the 
Wife. Cro. 2 part, 655, 
| Rockel and his Wife bꝛought an Action of | 
Trelpas and Aſſault in the Exchequer, Hill, 
1659. againſt Steel and others, who pleaded | 
Not Guilty, and the Uerdict found Steel guil⸗ 
ty of battery co the Wife,- but found no- 
thing concerning the Yusband ;. wherefoze | + 
Judgment was fayed; but the Parong held, | | 
| That if che Jury had found the Defendants | 
Not Guiley , as to the Busband, then the 
Uerdie had helped the Declaration , and t . 
Plaintiff ſhould have had Judgment foz the 
damages fo; the battery of the Mike. 


Horton and his Wife declared in Treſpaſs 
fo beating the Wife , ad dampnum ipſorum, | | | 
and good, Sydertin 387. | "of 
The Jury may findayy thing that may be of what a | D 
given in Evidence to them, as Necozds, erdi& may + * 
eicher Patent, Statute, oz Judgment- be. | 
Things done in another County 02 Coun⸗ Flo. Com-411- 
try; foz which ſ& Evidence befoze, Hob. 
227. And of chole things they ought to 
| | T 2 ; have 


* * x, 


276 


Incidents. 


2 2 How conſtru- 
ed. 


Contents of « 


4 
[4 
f 
* 1 8 , 
{; py 
Deed. 
D 


of 


the Letter of 


the ſubſtance 
Is found.. | 


Preſcription. 


The Verdi& | 
may be apair.t\ be found, it-is ſufficient, though it be againſt 


the Iſſue, ſo 
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have Conuſance; they are to have Contſance 


| allo, -of all incidents and dependants there- 


upon; foz an Incident is a thing neceſſa-.. 
[rily depending upon another. Co. Lit.227 b. 

Ik the Uerdic may any ways be cons 
ſtrued good, a conſtruction to deſtroy it ought 
not to be made. Carters Rep. 80, 94. - 

Ik one of the Jury be Dutlawed when | 
the Uerdict is found, the Uerdic is not god, 
but may be reverſed by Erro2, 

Jn a ſpecial Uerdic, the Cale in Fact muſt - 
be found clear to a Common intent, without | 
 Equivocation, Vaughans Rep. 78. 

Ik the Jury collec the Contents of a Derd, 
and alſo find the Ded in hæc verba, the 
Court is not to judge upon their Collection, 
but upon the Deed it ſelf. The Jury may 
find the Contents of a Deed 07 Mill pꝛoved 
by Witneſſes,” Ib. 
TPrelpals ko: diſturbing him of his Com⸗ 
mon belonging to an hundred Acres, and the 
' Jury find Common fo? fifty , this is foz the 

laintiff-; otherwiſe upon an Avowry , o 


Vide apres oz Qaod permittat, which are founded upon the 


right, but the Treſpaſs is fo; Damages. 
Palmers Rep. 289. 
Ik the matter and ſubſtance ok the Iſſue 


the Letter ok the Illue. As in the firſt, In- 
ſtitutes, f. 114. b. A Modus decimandi was al- 
ledged by p2eſcriptton time out of mind, foz 
Tythes ok Lambs, and thereupon Iſſue 


jopned. And the Jury found, that befoze 


twenty years then laſt paſt, there was 
ſuch a Pzefcription, and that foz thele 
twenty years, he had paid Tythe * in 

pecie. 


he of 2 
* 5 
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ſpecie. And it was objected firſt, That the 
Ie was found againſt the Plaintiff, foz 
that the Pꝛelcription was general foz all the | 
time ok the Pzeſcription, and twenty. years ! 


fail thereof, Secondly, That the party by 
ayment of Tythes in ſpecie, had wavedthe | 
zeſcription oꝛ Cuſtom, But it was ad⸗ 
judged foz the Plaintiff , foz albeit the Modus 
decimandi had not bien paid by the ſpace of 


twenty years , pet the Pzelcription being 
found, the, ſubſfance of che Allue is found 


koz the Plainciff, 


In an Allile of Darrein preſentment, if the jAvoydance; 
. Plaintiff alledge the avoydance of the Church 


by pꝛivation, and the Jurp find the voydance 


by death, the Plaintiff ſhall have Judgment; 


fo the manner of voydance is not the title of 
the 33 but the vopdance is the matter. 
I. Inſt. 2 82. 


Ik a Gardian of an Polpital bz ing an Al⸗ a 
ſiſe againſt the Dzdinary, he pleadeth that 


in his Uiſitation he depzived him as Oꝛdina⸗ 


| 
: 
1 
$ 


C 
* 
F 


4 
5 


ry, whereupon Illue is taken, and it is found 
that he depzived him as Patron, the Dzdinas : 
ry ſhall have Judgment, foz the depzivation 


is the ſubſtance of the matter. Ib. 


The Leſſs Covetants with the Leſſoz- / 7; - 


not to cut down any Trees, &c. and binds | 


Himſelf in a Bond off fozty pounds foz the 
perkozmance of Covenpnts, The Leſſee cut 


down ten Trees, the Lyſſoz bzingeth an Aci- 


beach, That the Welle cut down twenty 
Trees, whereupon Illuß is jopned, and the 
Jury find that the Leſſe cut down ten: 
Judgment ſhall be given foz the Plaintiff, 

| ” 3 fo 


1 


Breach of 20e 


a Trees cut 
on ok Debt upon the Mond, and allignech a down for 10. 
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Loy ſufficient — 7 Illue is found foz the 


| : ; Plaintiff ro fozfeic che Bond, I 
And this Ruleholvs in Criminal Caitſes : 
10.2 JV * Foz if A. be appealed, oz indicted of Pur⸗ 
=. - der, viz. that he of malice pzepenſed killed 


| J. A pleadeth chat he is Not Guilty, Modo 
indictment of & forma, pet the Jury may find che Defen- 
Murder, and Dant Guilty of Panſlanghter without malice 
Verdict finds 'p1epenſed, becauſe the killing of J. is che 
Mavſlaughter. matter, and malice pzepenſed is but a Cir- 


— — { mſtance. Plo. Com. 101. 


2 
—— 


2 
— — ᷑ WR — 


— 


11 — And generally where modo & forma, are 

C. 3.20 ow Ferns not of the ſubltance of the Jſue, but wozvs 

KIY 7 ok Fozm, there ic lufficeth, though the 
Uerdict doth not find the pzeciſe Iſſue, - _ 

9 ' As if a Pan bzing a Writ of Entry in 

FART - _ caſa proviſo, of the Alienation made by the 


' Tenant in Dower to his difinherttance , 
and cpunteth of the Alienation made in Fe, 
4 8 and the Tenant ſaith, That he did not Alien 
Alienation. in manner as the Demandant hath. vecla⸗ 
red, and upon this thep are at Illue, and it 

is found by Uerdic, that the Tenant aliens 

ed in Tail, oz foz term of another Pans |. 

„ Aike. The Demandant ſhall recover, yet 

the Alienation was not in manner as the 

FE hath declared. Littleton, Sect. 

1483. 

Jr Allo ik there be Lo2d and Tenant, and 
1 \ {the Tenant hold ok the 1d zd by Fealty 


— . nQm y. ̃— ̃]³rwQÄ ˙ w EE OC Ing 1 — — — 
* 
. 


| . Trefpibby Rent, and the Tenant bzingech a Writ of 
1 28ainft the | Treſpaſs againſt his Lozd , fo2 His Cattel 
| Lord. : fo taken, and the Lo2d plead that che Te⸗ 
| nant holds of him by Fealty and certain 

. Rent, and foz that Rent behind he tame to 

di⸗ 


onlp, and the Lo2d diſtrain the Tenant foz | 


| Defendant is Guilty in another Town, oz anot 


— On RS WS; WT 1 WY WW WW 1” Gas 
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diſtrain, &c. And demand Judgment of the 


Writ bzoughe againſt him, Quare vi & ar- go 6) 
mis, &c. And the other laith that he doch > 0.94 
not hold of him in manner as he ſupps- ; + FEA 


ſed; and upon this they are at Iſſue, And 
it is found by Uerdict, that he holdech of 
him by Fealty only, in this cale che Mrit 
chall abate, and pet he doth not hold of him, 
in manner as the Lozd hath ſaid'; fo the 
matter of the Iſſue is, Whether the Te⸗ 


nant holdeth ok him oz no; foz if be hold⸗ 


eth of him, although that the Lozd di⸗ 
ſtrain the Tenant foz other ſervices which 
he ought not to have, pet ſuch Wric of 
Treſpaſs, Quare vi & armis, &c. doth not lye 
2 a0 Tod, but (hall abate, Littleton, 


405 
Alſo in a Mrit of Treſpaſs fo Batterp, The Verdi& 
oz foz Goods carryed away, if che Defen⸗ mag find the 
dant- plead not Guilty in manner as the . 
Plaintiff ſuppoſerh, and it is found that the f * 


at another dap, than the Plaintiff uppole, or place. 
20 he „ 1 ye Conf ale 

o the Jury may find the tracy ag Co . 4 „ 
another day, foz t wap is but fozm. _ 4 / 


272. In Battery, if the Defendaut juſfifie att Bettery, / <7 : 2) 


another dap with q Traverſe, Devant & apres, U 
he map be found Guilty at another 1 ME 
If the Defendant py his Plea & with son 2 1 1 0 / 4. 
the 4 7 lainciff in the dap, year and place, and =eſ# 
laintiff reply, Ide ſan tort emeſn 9 


1 cauſe, and the Duͤfendant 
nault by the Plaintiff, the Plank walt ſhall 


not give in Evidence. 'Bartery at another 
dap. Rolls. tit. Tryal 68. Vide devant cap. 4 t. 
nd 
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| {Comer And ſo in many other Caſes theſe wozds, 


ſcil. in manner as the Demandant or the 

Plaintiff hath ſuppoſed, do not make any 

matter of ſubſtance of the Iſſue. Litteton 

Sect. 495. | 

Mods &. forma, And tis a Rule, That where the Illue 

when words taken goeth to the point of the Mrit oz 

— — Action, there Modo & forma are but wozds of 

2 357. fozm, as in the caſes afozeſaid, | 

When of ſub- But when a Collateral point in pleading | 

Nance, and is traverſed, as if a Feoffment be alledged 

muſt be found yy two, and tyis is traverſed Modo & forma . 

7 5 Ver. and it is found the Feoffment of one, there 

os Modo & forma is material ;'ſo if a Feoffment 

be pleaded by Deed, and it is traverſed Ab- 

8 & {que hoc quod feoffavit Mode & forma, up⸗ 

Indebitatus aſ- are ſo eſlential, as the Jury cannot find a 

ſumpſze , there Feoffment without Werd. Co. Littleton , 

nn e 

were not na- | 
terial. Secus, | 

when the Action is upon a Collateral promlſe. 


Treſpaſs Qzere But here is. a diverſity to be oblerved, 
vie armis, That albeft the Illue be upon a Collateral 
Opt: — point, pet if by the finding of part of the 
- aiftraſniog his Allue, it hall appear to the Court, that no 
Tenant, with. ſuth Action lyeth foz the Plaintiff, no moze 
put cauſe, than if the whole had been found, there Mo- 
dos & forma, are but wozds of fozm, as in 
the afozeſaid Caſe of the Lozd and Tenant, | 

it plainly appears; foz it was all one, whe- 

ther the Tenant held by Fealty only, oz by 

Fealty and Rent, becauſe if eicher was 

true, the Tenant could have no Treſpaſs, 

Quare vi & armis, againſt the Lozv _— 
r Cale, 


2 ee 


kecretly, when the Juro2s are agreed, pet this 


it is openly pzonounced in the Court; foz ! 
when they come in the Court, the Plaintiff | 


Dzed Ergo, the fozce is in the giving of the 
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Caſe, by the Statute of Marlbridge. Cap. 3. 
Vide hic Devant. 3 2 
After the Uerdict rezoꝛded, the Jury cannot jury cannot + 
vary from it, but befpze it is recozded they vary from 
may vary from the $rit offer of their Uer- = r Nell 
dit. And that Uerpict which is recozded det. 


ſhall ſtand, 7 Inſt. 237. Plo. Com. 212. — 

There is alſo a Verdict given in open open verdit X 

Court, and a pzivy Uervic given out of and priyy {3% 

Court, befoze any of the Judges of the Verdict. — 

Court, ſo called, becauſe it ought to be kept 

ſecret and pꝛivy from each of the parties, be⸗ 

foze it be affirmed in Court. | | A 
Becaule the Jury may vary from their The Jury may 

pꝛivate Uerdic, as if that find foz the Platn- vary from a 

tiff, the open Uerdict may be foz the Defen- of Ver. 


danc, and this ſhall ſtand, and the private 
Uerdic ſhalt not be deemed a Verdict; foz 
the Jury are charged openly in Court, and | 
in Court their Uerdic ought to be received, 
and this which they p2onounce openly in 
Court, ſhall be adjudged their Uerdic, 

And although it is uſual to take the Uerdict 


[ 
| 
is not of neceſſity ofLaw, but of courteſie of ; 
Law foz the eaſe of the Jurozs, and in this 
caſe, their ſaying ſhall not be their Merdict till 

| 


ſhalbbe demanded, and then may be non-ſuits | - 
ed; but when they give their Uervid ſecretly, 

the Plaintiff is not demandable, noz can be 
then (non⸗ſuited, but he may be non-ſuited, {| 
when the Uerdict of right ought to be ren⸗ 


Uerdiq in the Court, and not * 
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15 E tit. Ver-] And allo in the Court it ſelf, if they 
„ dlct. 12. pzonounce their Uerdic , they may change 


in Law, oz foz ſome other reaſonable cauſe | 


immediatelp perceived. Therefoze if they 
| map vary, and contradict their firſt Uerdic 
given in open Court, a fortiori upon bets 
. { ter adviſement, they map do lo when their 
firſt Wervict was given out of Court, and 
| they not diſcharged; koz they be in the 
cuſtody of the Wailp, till they be diſcharged 

| in Court, Plo. Com. 211. More 33. 
"FAS: 7 ſhall give The Jury having once given their Uer- 
dur one Ver- did, although it be imperfect, ſhall never 
Ad in the be ſwozn again upon the ſame Iſſue (un⸗ 
ſame Cauſe» letz it be in caſe of Aﬀliſe, when the party 
E to recover by view ok the Jurozs.) But 

there mult be a Venire facias de novo. Cro. 2 


oj 
| it, if thep be milkaken, 03 if it be not full 
| 

{ 


* 


| t, 210. 
„ \Verdi& good ® If a Uerdict be good in part, and navglhe 
(43.5 Jn part. in another part, it ſhall ſtand in part, and 
| Wa, a new Inqueſt ſhall be foz the ref, Bro. tit. 
| Verdict. 89. P 
Foz the Juries dixecion in their Uerdict, 
What permit-, greater liberty is permitted in pleading a 


red in Plead- 
matter doubtful in Laws foz, a Traverſe (foz 
late die omitced, As in Debt 


Juries dire&i- this reaſon) may be b 
dn in their againſt an, Erecutoz} it is a good Plea to 

Verdict. ay, Adminiſtration was committed to him, 
and therefoze he <gnlv be named Admini⸗ 
frats2, and not Executsz, without traver⸗ 
ſang that he ts not Er 
People know no difference, between one 
adminiſtuiv Executs2, aud one admini- 
as 1s 9 E. * 33. 


Foz 


find the Deed of the Condition, 
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Foz this Reaſon likewiſe, the ſpecial 
matter may be pleaded together with che 
general Iſſue, &c. Ag that the Obligation 
put in ſuit was ſealed by him, and delive- a 1255 
red to A. to keep till certain Indentures were eſt Vactun. 
made between the Plaintiff and him, befoze 
which Indentures mate, che Plaintiff cook 
the Dbligation out o ' the ellion of A. 
ſo is not his Deed. } This is godd, and 
pet by this general cancluſton, the matter 


pzetedent ſhall not be waved, fo2 it were pe- i 


rilous to put the ſpeciaſ matter in the month | 
of Lay-Propl 9 Hs. 38. i 
Damages in Treſpaſs, if a Releate be hene the IC 


fog the Plaintiff, thert allo ſhall Damages ix rye Maver q 
be "afteſſed by the ſame Jury. Foz where the foreign Coan- 
7 is tryed, there alſo ſhall the Actef- J Hundred, 


y and Incidents be enquired of, J need 2 che 


uſe no other Jnffancqs to illnfkrate this, 8 


than the Caſe aboveſaid. de tryed. N 


Frichold oc Land, although it be * 8 chin nt 32 


They map find a Condition to defeat a (a1 Alf 14. 7 þ } | 
53 
ed; but ok chings in Gzane, they 5 alſo\che ic Jury may. 


N 


Upon Traverke of a Leaſe Modo & for- 2 
ma, the Jury map find a Leaſe of atio 
date, although the date be miſtaken inthe 
than from wh not a Leafe made by another, 

n from whom was pleaded ; foz this is 
_ of a 1 for 5 7 | 

n an » 1 map Rent. 41 of 
that the Rent was granted with an Arcurn- (P. 5 
ment, although no ſpecialty be ſhewed. 5 


& N jos 


- 


E. | 
# cord. 


[eb 


! 


Jeofail. 


i 


þ ; 
N | F ” Attainder * 


Divorce. 


| 
[| 
ft 


| { 22 | 
FR | 


Dower. 
Waſt. f 


Award. 


| MM Re- 


Inſpe Alon. 
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A Fine oz Recovery may be found by the 
| Jury, without ſhewing ok it under Deal, 
The Jury cannot find againſt what is admit- 

Ued by the Recozd. Sidertin 271. 

Ik the Uerdic be contrary to a matter of 
| Recozd, it may be ſec aſide as naught. 

Ik a party be found by inſpection to be 
within Age, the Uerdic that finds him of 
Age ſhall be Holden foz none. 

A Uerdict finding matter againſt che Re- 
co2d is a Jeokail. 11 H. 6. 42. 
Thep map find a Divozce, which is a Re- 


| \co2d in the Spiritual Court, but not by our 


Law. 
The — found an Attainder of Felony 


not pleaded, noz given in Evidence ſub pede 
ſigilli. 26 Aſſiſel 5. 

Che Jury is not to inquire of this which 
is agreed by the parties, 

As in Dower, if the Tenant ſays be has 
been always readp.co render Dower, and the 
Iſſue be if che Yusband dyed ſeiſed, che Ju- 
{ry is not to enquire if the Eſtate was dow- 
| able, foz this is confeſſed, 

If che Defendant voth not deny the Waff, 
but pleads another matter, ſcilicet nul tiel vill 
lou „&c. The Jury is not to inquire of the 
Waff but give Damages although no 
Waſt be made. 

j In Debt upon a Bond, with a Condition 


Do of Sage and Recovery 8 found 


{| to perfozm an Award, and the Defendanc 


| — Nullum fecit EY and the — 
fl 
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tiff reply, fecit Arbitrium, and ſets it fozth, | 


and the Defendant rejoyn Nul tiel award, the 
Jury cannot find any matter dehors to make | 


the Award void in Law, which doth not 
appear within the Award pleaded; As that 
che Releaſe awarded would diſcharge the 
Bond of the ſubmiſſion, fo2 nothing is in 


in fait, as is alledged, neither could this 
matter be alledged by any Reſoynder ; foz 


Plea, and a Jury cannot find that which 
would have been a departure, becauſe out of 


fendant would have took advantage of. it, he 
dught to have pleaded all this matter in his 
Barr, and not have ſaid Nullum fecit Arbitri- 
um; foz *cis a departure in che Rejoynder 
to acknowledge an Award which was denied 
in the Plea, 7 — | 1 7: IF 


not good, becauſe it is not direct but by Ar⸗ 
N 
In Debt upon an Obligation, ik the 
Defendant ſap ,* That he is a Lap⸗Man, 
not lettered, and twas read as an Ac- 


by 


ry find he knew what he did, and that it 
was a Pond, and he was willing to be 


bound, this is no good Uerdict, becauſe they 
- ought pꝛeciſely to find if it was his Deed 
o) not. 


* 


Iſſue, but whether ſuch an Award was made 


| 


| 


it would have been a departure from the | 


their Iſſue. Eut in this Caſe, if the De- | 
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In Debt foz twenty ſhillings, and the ton the Jury | 
Iſſue be, ſolvit ad diem, and the Uerdict de ought to find 7 


illi ˖ heir Verdi 
Quod debet the twenty ſhillings, this 1 F _— ber ll 


be intended. 


n * rent Letter- 
quittance ,' Et iſſint nient ſon fait, if the Jus d. 


| ads ; Tryals-per Pais. 


If the Iſſue be, whether where a Copp⸗ 

2. | hold is granted to thz@ foz the Lives of 

| ; two, if he which ſeiſed, &c. ought by 

\Cuftom to pap an riot oz not, and the 

Juxp. find that there was never any ſuch 

Eſtate granted in the Panoz, this is not god 
foz the reaſons afozeſajd. 

So if the Iſſue be, if by cuſtom an Eſtate 
tayl map be granted, and the Jury find that 
it may be granted in Fi > which is great⸗ 
5 er, pet tis not good. 

Treſpaſs. In Treſpaſs fon taking and cutting his 
| Leather , ik the Delendant juſtifie as a 
Searcher, and cut it fo2 the better ſearch 
More Scrutatorum ,' without any other da- 
Images and th Plaintiff reply, De injuria 
ſua propria abſq; hoc, that he cut it More 
Scrutatorum, upon which Traverſe Iffue is 
jopned , and the Jury find chat the We⸗ 
fendanc cut it as the Plaintiff has alledg- 
ed; this is no good Uerdict, becauſe *tis - 
not any Anſwer to the Ile but by Argu- 
. 


Ji . In Txeſpoſs and Battery in 4. 
| 0 Hot Guilty in A. is hot good; foz it ought 
il ley, 


Cuſtom. 


EL rh Oe 
; : pon this Plea , e Plaintiff reply 
* tr 2/40 That he hach divers Lands in D. per 


deſcent, and the Jury find he hav divers 
Lands by deſcent , this is good, without 
Incertaln. finding what; fo2 tis not material, in re- 
gard upon this falſe Plea a general Judg⸗ 
_ is to be withouſ having reſpec to the 
| Allets, - 


Ot 
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Ok five Acres, if they find the Defen- Ejeme . 
dant guilty in eight pieces, de terre par- 2 
cel tenementorum præ dict, tis a void Uerdict \ 
becauſe uncertain, ayd no Execution can be : 
made ok pieces, SET A 
In Ejeament of a Panoz, on non culp. Manor. os Ti 24) 
The Verdict was foz the Plaintiff foz the \ # 
Sanz, and Quoad ſervitia non culp. "Twas 
objected that the Merdig was not foz the 
Plaintiff foz. the Panoz, becauſe as to the 
ſervices *twas fo; the Defendant; but was 
anſwered the laſt part as to the ſervices was 
void and ſurpluſage. Siderfin 232. Keeble 


1 part, 8 10. a 
In Caſe upon non Aſſumplit pleaded, 
the Jury find chat the Defendant non Af 
ſumpſit; pet if two Witneſſes ſay true, then 
we find that he did Allume. The fir hall 
ſtand fo2 che Defendant, and the laft wozvs 
are void; and ſurpluſage ſhall not vitiate. FSurpluſage. © 

If upon a Leaſe of twenty Acres and Ejectment. % 3) 
the Jury find Quod dimiſic ten Acres tantum, 7 
and the concluſion of che Uervic is, Et ſi, 
ſuper totam materiam Curiæ videbitur quod 
Defendant dimiſit twenty - Acres, then they 
find foz the Plaintiff 3 and if not, then ez ; 
the Defendanc, this is repugnant , and ſo | 3 
the UMerdick is void in all. | „ „ | 

at) 


Verdict ſped- 


In ejectione irme de 7 Meſſuagjys ſive Te- 
nementis, and Uerdic> pro querente. - *Tis 
ill foz the incertainty, and the Uerdie doth | 
not help it and Hale refuſed to let the 
Jury find foz the Plaintiff, foz the Peflngs | 
ges, and non cul. fey the Tenemencs ; but 
by Twilden, if it had been de uno | 
five tenemento vocato, the Black Swan, it hay 

been 


— ths en 
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been good, becaule the laſt part makes it 


certain. Syderfin 295. Kecble 2 part, 80. 


Cro. 3 part, 186. 
certal To Aſlels Damages incertainly is vold ; 


neger (k IS as to ſay we Aſſeſs fozty pound, if we muſt 
p „ by Law, if not then but thzs pound, this 


Wh; | 2 Famages. Indebitatus 4 it, to Alteſs Damages 


2 occalione debiti icti is good, although 
it ought to be occzſione non performationis, 


39 El. Cap. 11. fo Dying with Logwood, 
by which he lolt twenty pounds foz every 
- Dffence 3 upon Not Guilty, ik the Jury find 
x this againſt the Sta⸗ 
by which he loſt 

ecauſe he fozfeits twen⸗ 
p time, and the num- 


[i CC. | 
li 2 . In an Ankozmation upon the Statute 
A * 


him Guilty foz 
tute foz fozty day 
this is not good, 
ty pounds foz 
it” | ber of times do notjappear. ; 
| AI tk the Jury find|the woꝛds in the Mill, 
| 1.508 F and yet do not find the Will, the Uerdic-is 
not good, | 


BI V5 . | If they firſt find the ſpecial matter, and 

FN they find_che Alliſe generally, che ſpecial 
matter is hereby waved. 

Where 2 Spe. A the Jury. find ſpat J. S. was ſeiſed 

A R dial Verdick in Fi, and Wevilen the Land to J. D. al⸗ 

wall be good though they do not finp that the Land was 

dy intend- held in Docage, pet this is good; foz this 

AO ſhall ve intended , this, being a Collateral 

thing, and this being the moſt common Te- 

: Uerdic of Eloynment and Converſion-to 

Devaſtavit: his gwn uſe, pꝛoves a Devaſtavit » Keeble 2 


* 488. | 
If 


n TO 
22 B —ʒ — 
— — ——— — — 
* 
*« * 


rr * 


eee 
> - . \ 
. 
- 
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Af they find thit he was ſeiſed and Will., ts. 
made his Mill in hac verba, &c. although 40% 
they do not find tha} he Deviſed the Land 
as in the fozmer 3 pet is is good by intend⸗ 


ment. : 4 = f \ 
But' ik a thing is left out, aud cannot be ( TM 
intended, the Uervict is not good. LO 5 
If the Iſſue be whether the Sheriff toon E 252. 


J. S. and kept him in P2iſon in Execution 
foz certain Debt and Damages by fozce of a 
Capias ad ſatisfaciendun, and the Jury find ö C FT, 
that he took him by fqzce of. an Alias Capias / * - 3 
ad fatisfaciendum, &c. (though they do not 

find that he kept büm in Execution fo: %% 2 
che Debt and Damakes afozeſaid , -accozo. \'* \// 

ding to the Illue, pft this is a good Spe- 

tial Uerdic ; fo2-ic ſhall. be intended; foz 

the Conſequence is| neceſſary from this 

which is found, foz h could not cake him, ; 

but that he muſt be in Execution. Vide le⸗ » 
_ inſtances of this Rolls tit. Tryal, 697. 5 


If the Jury find that J. S. was ſeiſed in 
Fe, and made his Will in hzc verba, and 
that he afterwards Þyed; alchough they do 
not find. that he dpeß ſeiſed, pet it ſhall be 
— Fee 15 9 any ſo good, | 

they find that did Bargain and | 

Dell, &c. 10 25 1 do not find any con⸗ Bargain 2 Al 6. 

ſideration, pet this ſhill ve intended. 
So ik they find hat ſuch Perſons Autho- Letters Fa: 
rizati virtate literqrum patentium Dominæ rents. A. 779 
Elizabethæ, &c. {nd do not find that the \ 
Letters Patents uſere under the GI Ons, 
pet this ſhall be infended. 


U | | Uer- 


will. | 
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„ Uerdicts of Lap⸗Men ſhall be taken ac⸗ 
Intent. cozding to their intent, and need not lo pꝛe⸗ 
cike a fozm as in Pleadings. Lib. 4. 65. 
10 EE: _ 76. Sidertin 27, 75. Littleton Reports 
Mu! + &C. 
16 7 L) "2 Theretote if the-Jury finda Recognizance 
0 ( 47 / ö 4 ; in nature ok a Sta ee Staple in this man⸗ 
Wo © ner, That the Conuſoz came befoze R. O. 
Recozder of London , and T. O. Mayoz of 
the Staple, Et reco ovit ſe debere to B. 200 l. 
and do not lap, Secundum formam Statuti, 
&c. no) Preſcriptum Obligatorium , &c. als 
though the Statute] of 23 H 8. pꝛovide, That 
it hall be by Bill Dbligatozy, ſealed with 
thier Seals; and here it doth not appear, 
that there was any Bond oz Seal, noz that 
it was arcozding tp the Dtatute; pet theſe 
things thafl be intended, they having found 
a Rerognizance by 02e the Payo? and Re- 


lip bh coder. 

a, Notes. A ſpecial Uerdict may be amended by the 
| (GU. a) | Notes. Keeble 1 part, 907. Sd a Cozoners 
1 N Inquiſition amended by his Nores, | 


dial Concluſi- fer the Law upon that ſpecial Patter to the 
on of a — Court, although they do not find any title 
ich is a Collateral 


03 erer pe- If the Jury find afyecial-Uervic, and re- 


97 rs ſhall foz the Defendant, 
— Gem of thing to ehe point which they refer to the 
2 Court, yet the Uerdiq is good enough, foz 
all other things ſhalh be intenved, except 
this which is referrey ro the Court. Lib. 
5. 97. Littletons Rep. 135. &c. Keebles 2 

part, 362, 412. | 
In Ejecment, Af the Plaintiff declare 
1 6 T ls) & upon a Leaſe madi by A. and the Jury find: 
1 a Special Verdict, ud matter in Law upon 
a 
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a power of Revocation of Uſes by an Jn- _ | 

penture and Limicatiqn of new Uſes, and 

then a Leaſe foz Years made to the Plain- 

tiff by the Lelloz in the Declaration, and 

another, in which there is an apparent vas 

riance; but they conclyde the Uerdic, and 

refer to the Court, whether the Gzant of 

4 new Eſtate found in he Verdfe, be a re⸗ 

vocation of che firff Zudenture, oz not. 

The ſpecial conclufion ſhall aid the Uerdict, 

ls that the Court cannpt take notite of the 

variance between the Leaſe in the Declarati⸗ 

on and Uerdie, becaufe {the doubt conching 

the Revocation „is onſy referred co che 

Court. And althongh they refer to the 

Court, whether this be Revoration of che 

-fir&> Indenture, and not df the fozmer Utes, 

and Limitation of new Uſes, as it oughe to 

be; pet in a Uerdig thts is good, foz their 

intention appear s. 
So note a difference berw&@n a ſpecial / Pg . 

Contluſton and Reference to the Court, and 

a general Concluſion, an Reference to the 

Court. Vide hic 379. , | 
Jn Debt foz fozty inings foz-a Moꝛzſe gor . 


fold, and the Jary findffozty ſhilfings Debt, the Verdict —3 Ji. 


fox two Pozſes ſold; {his is found agathit ſhall 5 fad 
the Platntiff, foz this not the lame Con ro 


e 
Do in Debt f enty pound, if the Jury /C (< 7) 
— forty — 2 » this is againſt the 

aintill. 

In Debt foz tw y pound foz Mood Ce 7055 
ſold, and the Jury find the Bargain was foz. 
twenty marks; the VWainciff wall not dave 


Judgment foz this va _ 1 
0 


Accompt;  foz which 
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Do in Debt fo Rent upon a Demiſe of 
two Acres, and the Jury find it upon the 
Demiſe of one Ache, the Plaintiff ſhall not.. 


have Judgment. | 
But in Debt foz t 


enty four pounds eight 
ſhillings, received foß the Plaintiffs uſe, if 
the Jury find the Mefendant ows twenty 
four pounds, but not the eight ſhillings, the 

laintiff ſhall have Judgment 3 foz perhaps 

e had paid the eight Hilling. 

Jn an A fon u on the Caſe againſt A. it 
the Plaintiff declages, That by Cuſtom , 
Sec. amongſt Perchants , 8c. If two are 
found in Arrearagfs upon Accompt, and 
they aſſume to pap this at certain days, 
that anp one of thkm may be charged foz 
the whole by himſc]f , and then ſhews the 
Accompt of A. and B. who are found in Ar- 
rear, in ſo much, bc. And pꝛomiled co pay 
this at certain days, but paid it not, and 
now he bzings his Agion againſt A. although 
t pleaded, it be found 
ment are miſtaken, vet 
che days being paſt the Action 1yes, be⸗ 
., cauſe the .Law makes . the duty upon the 
fter the days an Action 


Ives, ... 

In Debt upon a Leaſe of twenty Acres, 
The Defendant pleaded the Leaſe was of 
twenty four Acres, ſans ceo que il demile-les 
20 Acres tantum. The Uerdic found the 
Demiſe of twenty one Acres only; twas 
looked upon as a Heofail-, and found ſoz 
neither Plaintiff no; Delendant. Dyer 32. 

Ik the Iſſue be Allets in Sale, and the 
Uerdic be Aſlecs in Dale, tis a good _ 

dick, 


/ 
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dick, foz the place is not material. Keeble 1 
art, 662. | 8 
1 85 of an Accompt befoze A. and B. An / (S Yo ) 
Accompt found befoze A. tantum is good, 18 f 
In Elcape of Baron and Feme, and the G9: 46} 
Jury find of the Earon only, tis good, 
and ſo in other Actions grounded upon a 55 q'3) 
tort to find part, But upon a Contract the 
Uerdict ought to purſue the Declaration , 
- otherwiſe in Debt upon a Leaſe foz pears, 
foz Rent, Sidertin 5, 6. Keeble 1 part, 371. 
Iſſue whether Pony was paid foz Black- (Hy) 
acre. Uerdid, that it was paid foz Blackacre 
and Whiteacre, good: ſo per Twiſden, whe⸗ 
ther a Common was from Lady-day to Mi- 
chaelmas, and the Uerdic finds from Chriſt- 
mas to Michaelmas dap, tis good. Keeb. 1 p. 192. 
Jndicment of fozcible Entry and Detain⸗ 
er, A Verdict of fozcible Entry and fozci- 
ble Detainer is ſufficient, to grant Refficuti- 


on upon, Keeble 1 part, 419. . 
Barwel pzayed Sill of foztible Entry and 0 3) 
Detainer, found Ignoramus as to the De⸗ \ 
tainer, and Billa Vera as to the Entry, might 

be 'quaſh'd, which was done, fo2 the Df- 

fence as charged being intire, the Gzand 

Jury cannot appoztion their /Uerdict as 

the Petit Jury on Indictment may, Kee- | 


ble 1 part 931. 
M here all is to be given in Damages, 1 mages, 226 
the Jury are Chancellozs, and may give ſo A + /C $ Yang 


| much as the Caſe requires in Equity. 

In Detinue of a Bond of 100 J. if che Deunue. . 4 
Jury find that He received a Bond of a * 
greater oz leſs Dum, the Uerdic is foz the 
Dekendant. 

| U 3 T3 


* 
. 


1411 

| £\ / +2 | Preſcription. 
| þ | -/ Vide Devant. 
11 | 1 38 5. 


2 Treſpaſs. 
Caſe. 


21 _ Audita Que- 
It > 77 


Af { * 
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90 in a pzomile to do two things, if 
the Jury find but one ok them, tis foz the 
Defendant, LEE ) 

Dtherwile in Ejectment upon a De- 
mile of ten Acres, if the Jury find a De- 
mile of leſs, the Plaintiff ſhall have Judg⸗ 

ent. 8 | 
Ik the Iſſue be upon a P2eſcription fo; 
Common belonging to a Peſſuage and two 
bundzed Acres of Land, fifty of Meadow 
and fifty of Paſture 3 if the Jury find Com- 
mon belonging to the Youſe, twenty Acres 
of Peadom, and twenty of Paſfure in two 
of the Mills, and not in the reſt, the Pꝛe⸗ 
ſcription is not found. f | 

If part of the Treſpaſs oz wrong be found 
*cis ſuffictent in Trelpals oz an Action 
of the Cale upon a Tortz as by a Com- 
moner, .koz putting and depaſturing Cattel 
in the Common. 

Ik the Illue be whether all the Lands 
in Execution, were the Eſtate of the Fa- 
ther in Tail, oz in Fee, and part is found 


in Tail, and part in Fe; Judgment ſhall 


be given fo2 the 
the leiſin in Fee. | 
Af the Plaintiff declares upon a Demiſe 
made the firſt of May, to commence at 
Michaelmas next, if the Jurp find a Leaſe 
made at any. other day befoze the Feaſt, tis 
found foz the Plaintiff 3 foz the day of ma⸗ 
king is not material | 
Otherwile of a Weale fog years in Poſleſ- 
ſion; as of a Lealq made the fifth of May 
Habend. fo2 thꝛee years from Lady-day be- 


efendant who pleaded 


foze ; and the Jury\ find. a Leaſe made the 


15th 
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| 15th dap of May, fd thꝛee pears, from the 
ſame Lady-day 3 fop|this is a Leaſe in Poſ- 
ſeſſion. 2 . 

In falſe Jmpziſonnjent in Middleſex, and Impriſon-— % 
the Defendant juſtifies/in London, to which ment. 52 3/. 
the Plaintiff ſafth, The Dekendant took him 5 

in Middleſex, de fon Iprt demeſn, and Iſſue 

Upon this, and the Jurp find the Defendanc 

took him in Middleſhx lawfully upon a 

Writ, pet this is foþ the Plaintiff, foz 

the Jflue is upon theſplace, and not upon 

the Tort, fog that is confeſſed by the Plead- 

ing, if the taking was in Middleſex. 

In Debt fo twenty pound, and che Jury Debt. 0 

find fozty pound, thefÞPlaintiff hall not have 313+ 
Judgment, the reaſofi ſeems to be becauſe- ES 

it cannot be the lam Debt which is intire; 

but upon another Oontract, which is mil⸗ 


laid. 
Ik the Illue be papment akter Execution, it. a, /- ) 
and the Jury find pa pment befoze, pet the 74. 8 { £49 436 


Iſſue is p2oved 3 foz payment befoze is pays Yiae 198. — 
== _ * 1 1 0 3 
n Debt upon a Bond bearing date the opneatlon / 1 
25th ot June, upon Non eſſffactum, if the Ju⸗ 's mM 7 j 3% » 
ry find it his Deed, but that it was delive- = FN 
red eight da ps alter the gate, this is found 
foz the Plaintiff, : | 
Ik the Iſſue be 45 two made the Fe⸗ Joynt and ſe- 2 7 


offment, oz two were Church⸗wardens, cc. veral. 20 

and the Jury find but dne, &c. che Illue is ef 

not found, | ' | \ 
Ik che bzeach of Copenant oz Maſt be Obligation: // GC f 

aſſigned in cutting twenty Trees, and the Covenant. 

Jury find but ten, yet th} Plaintiff ſhall have . 


Judgment. | | 
U 4 Af 
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2 
c ö n & Pen. Ak in Replevin, Gc. the Jury find tha" 
a AF: part of the Cattel were Levant and Couchant, 
and part not, and the Iſſue is upon all, the 
= e is not found. 
7 1 In Debt, tam quam, on the Statute 1 
14 N 1 Jac. cap. 22. fog cutting Oaks unſeaſonably, 
| 8-7 - -- on not Guilty, and Uerdic fo2 the Plains 
. tiff, *twas excepted in Arreſt of Judgment, 
That the Jury found the value of each Tree 
fir ſhillings eight pence, but do not caſt up 
the ſum. Sed per curiam in this Iſſue tis needs 
leſs ; but had the Iſſue been nil debet, they 
muſt caſt it up, and not leave it co the 
Court, Keeble 1 part, 835. 
| Keeling excepted to an Indictment of Al⸗ 
3 ſault, Battery and Mounding. The Jury 
tlaaldtment. find him Not Guilty de tranigreſ. & inſult. 
Roo _ pred. Sed per cur. *tis well enough, andcom- 
| pꝛebends the whole, contra if it had been 
de inſult. pred. only, and the Pꝛeſentment, 
Traverſe and CTryal was all at the ſame day 
and Helſlions, ex aſſenſu, being a favour to 
: the Party. Keeble 1 part, 879. 
0 \ - | Kjeliment. Jn Ejectment foz him who pleaded all, of 
gs \ Fd 


Vold In part. fourteen Acres, and the Jury find Guilty 
| of twenty, the Plaintiff hall have Judg- 
ment fo2 the fourteen, and the Uerdict is 

| * fo; = 099 | : | 
Information. In an Jnfozmation upon an uſurious 
| * Contract by two, tis not ſufficient to find a 
Contract by one. Otherwiſe where the Torc 
. ..-_ __ and offence is ſeveral, as againſt two upon 
| L the Statute 4 E. 6. Pro emyitione butiri, and 
*/Ciq/00. telling it by Retail, &c. and ſo iu an Action 
| F upon the Caſe in Nature of Conſpiracy, and 
_- fo2 wozds laid twice in one 2 
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This will put in Iſſue the manner as well Modo & forme 
as the matter, where the manner is mate- 
rial; as the time of the Fac and other Cir- 
he Plaintiff feplies that W. 
The Plaintiff replies that made a Replevin. 
Leaſe to him 30 Marti} Habend. from Lady- Leaſe, {C 9) 52 A. 
day laſt, and Jſſue| Modo & forma, and the 
Jury find a Leaſq made the 25 Marti) Ha- 
bendum extunc foz} a Pear, this is good, 
although the time of making and commences 
ment of the Leal are miſtaken, inaſmuch 
as extunc includes | the Feat, Pet becauſe 
a ſufficient Title and Leaſe is found foz 
the Plaintiff to yjut- in his Cattel, this is 
ſufficient, this bejng the ſubſtance, and the 
Modo & forma ſhall not put the circumſtan⸗ 
ces in Iſſue, 
Do in Treſpals, if the Defendant juſtiſie SF. 
the putting in his Cattel foz Common , | 
which he claims from Pentecoſt to a certain 
time every Pear, which is traverſed Modo 
& forma, and the Jury find that he had 
Common in Vigilia pentecoſtis in feſto, and 
the day next to this to the time 4 this is 
found foz the Defenyanc. EY 2 
But otherwiſe in theſe {Caſes in an Alliſe ) G 
of Common, becauſe theye he ought to re- 
cover his Title, h 
Jn Debt foz Rent, if the Defendant plead CO \ 
an Entry by the Pla ntiff, vefoze the Rent 
was due, ſcilicet ſuch day which was after, 
and Iſſue upon the Entry Modo & forma, 
and the Jury find fo} che Defendant, he 
ſhall have Judgment, fo2 the ſcilicet is void, 
and the Modo & forma go to the matter. Die 
after, 
Jn 
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part. 


and partly foz the 
ſhall pzoceed to the e 
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In Debt upon a Bond, and the Defen- 
dant plead Non eſt faqtum, and the Jury find 
the Bond made joynſly by another wich the 
Defendant, the Plaſnciff ſhall have Judgs 
ment; foz the Dekentant ſhould have plead- 
ed this. 

Jf a Deviſe be pleaded abſolute, if the 
Jury find a Deviſe upon} a Condition Pꝛe⸗ 
cedent, tis not good. | | 

In Debt againſt A. as Daughter and 
Petr to B. and the Dekendant plead Riens 
per diſcent of B. aid the Jury find that B. 
was ſeiſed in F# and dyed, having Iſſue the 
Defendant his Dzugbter, and his Wife 
with Child of a Bop, who was afterwards 
bozn alive, and dyed one hour afcer, this J[- 
ſue is found againſt the Plaintiff, becauſe the 
Defendant had the Lpnd as Heir to her Bꝛo⸗ 
ther, who was laſt ſeiſed, and not to the 
Father, and ſo the Þefendant had not the 
Land by Dilſcent fron{ the Father, but from 
the B2other, pet this is Allets in her Hands 
if it had been ſpecially}pleaded, 

In a Wit of Ejro2 bzought by him in 
remainder in Tap! to Reverſe a Fine, if 
the Defendant plegd in bar ok the Writ 
of Erroz, a Comjmon Recovery by the 
CTenant in Tapl; to which the Plaintiff re- 
plies, That at the time of the Kecoverp ſuf 
fered, he himſelf Tenaut to the Præci- 
pe, and ſo the Recoyery' void, upon which 


Iſſue is joyned, and the Jury find that he 


was Tenant ok part, but not of other part. 
This Iſſue is partly found foz che Plaintiff, 
efendanc, ſo the Court 
amination of the Er⸗ 
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ros, foz that whereof he was found no Te- 
nant; but tis a good bar of the Mrit of 
Erroz, foz that whereof he is found Tenant 
to the Præcipe. | 

In, Aſſumplit to pay Pony upon requeſt, Promiſe. / C. 10) 

aud Iſſue upon this, if the Jury find che (<A - 

Plaintift p2omiled to pay the Ponp, but do 
not ſay upon requeſt, noz Modo & forma, 
'tis not found foz the Plaintiff, 


2 and la the Tenements paſs by 
the Leaſe; therefoje this Uerdic is found 
foz him who pleadsjthe Leaſe of the Manoz, } 
foz the ſubſtance is, whether any thing was 
demiled oz not. 
In an Inkoꝛmation of Extoꝛtion againſt Oe E. 
the Goaler of the Goal, a Pꝛiſon of the 
Caſtle of Maidſton; the Jury found there 
was no Caſtle, but that there was a Goal; 
this was foz the Plainciff, becauſe Goal is 
the ſubſtance, 
Ik the Iſſue be whether the Defendant accompr; Ab. 
had Accompted befoze R{ and W. Auditozs 8 
aſſigned by the Plaintiſt, and the Jury find 
an Accompt befoze R. only, he Iſſue is 
found foz the Defendant ;| fo2 the Accompt is 
the Effect of the Iſſue, . Vide Rolls Tit. Tryal | 
7% eleven agree, alp rhe ewelleh wil | 
Ik eleven agree, anÞ the twelfth will not, 7 
the Uerdic of the elfven cannot be taken, 17 agree] * 
but the Court may carry the Jurozs with 7 
| o_ in Carts until they are agreed. 41 | 
„ 1 I, \ 


W 


Manor. 


A 
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| 0 = 9 Teide alte- | A pꝛivy Uerdic may be alered in Shen 
| red. Court. 

| In an Extendi fac. upon a Statute, it the 

ury deliver their Uerdict in Writing, they 

ay afterwards make it moze fozmal, but 

hep cannot alter it in ſubſtance, fox it is a 

compleat Uerdic- by the delivery, Do of 

Pꝛelentments, &c. 

(+: .A. Non- A Fine pleaden in Bar, and that after. 

| OR the death of A. ſcil. jr Auguſt, 3 Car. B. Fa- 

| ther of the Plaintiff was alive, & in plena 

| vita & remanſit infrp hoc Regnum infra quatu- 

| or Maria, &c. apud] W. in Com. D. and no 

Entry o2 Claim within five years after, and 

the Plaintiff repſes and takes Ilſlue, Que 

il non fuit & rempalit infra hoc Regnum An- 

Modo & forma, gliæ modo & formq, &c. And the Jury find 

Quod non fuit & femanſit infra hoc Regnum 

Angliæ, 1 Auguſt, 3 Car. but that he was 

there 1 Maij, 4 Car. and remained there a 

Month, and refer {ko the Court, An fuit & 

remanſit infra hoc Regnum modo & forma, 

&cc. This Iſſue is found fo2 the Defen- 

dant, foz the matter and ſubſtance of the 

| Plea ts, whether he was within the Realm 

after the death of} A. and five years befo2e 

Entry oz Claim per him oz the Plainciff, 

and modo & forma iſhall not make the day 


1 material. Rolls Tht. Tryal 713. 

Ev. o deen, Judgment upon a Demurrer, and a 

$ by Arreſt, Writ of Jnquiry executed at the return, 
what .. the party may ſhew any thing in Arreſt 


of Judgment; foz Judgment is not com- 
pleat until che laſt Judgment. The firft 
ts but an Award: A Pan may plead any 
thing in Arreſt of Judgment after a _— 

ic 
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which will make Erroz if the Judgment be 
given, 


In Debt upon a 6 mple Contract againſt 


an Erecutoz, if he will not plead in Abate⸗ 
ment, but other matter which is found 
againſt him, he ſhall not akterwards alledge 
that he is not chargahle in Arreft of Judg⸗ 


ment. 
So in Debt againſt|Cxecutozs upon Ar- 2 
rearages of Accompt, here they. are not 

chargable. 


That which appears iſt upon the ſame what may be ( 
3A. 


Recozd, but not a, mattex of Fact, which ayeaged. 

doth not appear upon th Reco2d, becauſe A. J. 

the parties cannot by chq Iſſue. As that 

a Juroz was challenged, ind yet ſervedon 

the Tales, fo this cannog appear without 

alledging matter of Fact} Noz that the 

Defendants Attozny Had}. no TWarranc, 

ut if there be any irfegular oz foul 

practice , this may be offeted to ſet aſide 

à Judgment. | 5 TIES - _ 
Jn Error upon Judgment in Durham, Inne. Lu 2 

in Debt upon Bond to pay twenty pounds, 2 

The Dekendant pleaded ſolvit ad diem, not " "if 

ſaying where; a Uerdict thereupon is void, c 

becauſe there is no Viſne, and ſo no Zryal, 

Keeble 2 part, 620. | 
Ik any thing be omitted in the Declara⸗ , 2 

tion, oz ik moze is fut in the Declaration mene ( 

than is found by the Jury, ik it make a dict and the .. 7" - 

material Uariance beſwixt the Rar. and the Declaratlon. 

Verdict, the Action ſhall abate. * 
Theſe following are adjudged material 

variances, | 


If 


{ 


F 

{ | 1 } o 7 
K 17. 
\ i 


Promiſe. - 
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Ik the Declqration be foz theſe Wozds, 
Thou procuredſt eight or ten of thy Neigh- 
bours to perjuie themſelves, and the Jury 


find that he laid, Thou haſt cauſed eight or 
ten, gc. fo; he might be a remote caule, ſci- 
licet cauſa ſine qua non, without pꝛocure⸗ 


ment. Par. He is a Bankrupt. Uerdick. He 


will be a Bankrupt within two days. ar. He 
is a Thief. Mer. He ſtoly a Horſe. Rar. Thou 
art a Munderer. Mer. He is, cc. Mar. I 
know him to be a Thief. Uer. I think, him 


to be a Thick. 


Do it is material Uariance, if a ſpecial 
pꝛomiſe be laid to be iſpon Requeſt, and the 


Uerdic find it without Requeſt, do if che 


Declaration de upon 4 Leaſe made by two, 


. 02-by Baron and Fenſe, and the Jury find 


that one of. them hay nothing in the Land, 
oz that the Baron oylp made the Leaſe, oz 


that the two were Tenants in Common, 


aud ſo. ſeveral Leaſes, otherwiſe if they 
were Copartners. 

Do in Caſe chat the Teſtatoz was in- 
debted to the Plaintiff in fifty five pounds, 
and the Dekendant being Adminiſtratoz in 
conſideratione, &c. pꝛomiſe to pay this, upon 
non Aſſumpſit, if the 
to be to pay thirty pounds, part of the 
fifty five pounds. . 

So in Ejedment, ik the Nar. be of a 
Leaſe ok thzee Acres, a Yeaſe of a Poiety 
will not maintain the Nar. 


Verdict find chat 
but did not cut the 


eradicated the Trees, 


Do in Malt, 1 cx Trees, and the 


1 
F 


S . 


wed and ak, tas, Yo MOL) en Oe 


erdict find the pzomile 
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A Pꝛelcription in modo decimandi, That 
every one who hath laven Lambs, oz under 
ſeven, ſhall pay to the Parſon ob. foz every 
Lamb, and the Jury find that; and farther, 
That if he had moze than feven Lambs, he 
ſhould pay a Lamb; and that the Parſon 
ſhould pay the Parſſhioner ob. This is 
not the ſame Pꝛelcription, but makes a va- 
rtance, | 

Eut ik there be a Uariance between. the 
Verdict and the Nar. either by way of ſur- 
plus oz defect; but if this matter of Vari⸗ 
ance be not material in the extenuation of 
the Action oz Damages, the Action ſhall lye 
not withſtanding the Uariance. 
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Preſcriptlon. 
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| 
1 
ö ö 


Varlance. KY . 2) -Y 
0 7 | 

| AX | i 
t | 

| 


Theſe enſuing are adjudged not to be 


material. | 

Far, Strong Thief. Uerdict. Thief. ar. 
I fay, c. Mer. Iaffirm, or I doubt not. ar. 
The Plaintiff will do ſuch a thing. Uer. I 
think in my Conſcience he will, c. Nar. Df a 
Leaſe by a Parſon foz five pears; if he tam 
diu ſhould be Parſon, & tam diu viveret. And 
the Uerdict find the Leaſe to be foz five years, 
ik he tam diu viveret without the wozds, and 
ſhould continue Parſon; fo the Lam implp⸗ 
eth, That if he be dep2ived oz reſign, that 
the Leaſe determines, Rar. He is a Murderer. 
Qer, He was a Murderer ; foz when he ſays, 
He is a Murdeter, tis not intended, that he 
did the Act in preſenti, but befoze, So in 
Trefpaſſes oz Actions uponTorts and wzongs 
which are ſeveral, Ik the Uerdic find parc 


— 


tis no material variance; and the Plaintiff 


in theſe Caſes ſhall have Judgment. Roll. tit. 
Tryal 720. | 
A 
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Inqueſt by A Jury of Middleſex was demanded in 
default. the Common- Pleas, the firſt day of the 
Term, and ſome appeared, and ſome not, 
fo chat here was not a full Jury, and nei⸗ 
ther the Defendant noz his Attozup did ap- 
pear, and therefoze the Plaintiff pꝛaped, that 
the Inqueſt might be awarded by default; 
and by the Opinion of Welſh and Dyer, his 
paper ſhall be granted, and the Cuſtos Bre- 
vium, and all the Pꝛothonotaries ſaid the 
courſe was ſo, fo; the parties are demandable 
befoze the Jurp, and if the Plaintiff make 
default, he fall be Nonſutited ; and if che 
Defendant make default, the Jury ſhall be 
awarded by default, whether they appear oz 

not, Dyer 265. = 
What the De. Where an Inqueſt is taken by dekault, che 
fendant loſes Defendant ſhall loſe his Challenges, and by 
by his default, 2 8 Aſſ. p. 42. Tit. Enqueſt in Fitz. he ſhall 
lole his Evidences alſo, Bro. Enqueſt. 10. 
quod non eſt lex. =. 
When the De- Det. The Defendant pleaded a Releaſe, 
endanr may and the Plaintiff replyed non eſt factum, 
by Acta and at the day of the Venire facias the De⸗ 
and when an fendant made default, and the Inqueſt was 
Inqueſt muſt taken upon his default, and found koz the 
—_ en Defendant , foz which the Plaintiff took 
ene default. nothing by his Bill; and pet if the Plains 
| tiff had pꝛaped it, he might have had che 
| Defendant condemned by his default bekoze 
the taking ok the Uerdic, Et fic vide folly 
in le Plaintiff, Bro- Ib. 5. Wut upon ſuch 
Releaſe and default in Treſpaſs, the In⸗ 
queſt ſhall be taken by default, and the De⸗ 
fendant ſhall not be condemned by default, 
though the Plaintiff pꝛap it, and the reaſon 
: ; is, 


Tryals per Pais. 305 
is, becauſe the Debt is certain, and the 
Damages are incertain in Treſpaſs > Bro» 

Ib. 3. 
And Finch f. 409. hath well collected out 
ok Brook, That always in an Adion of 
Treſpaſs, whatſoever the Illue be, Releaſe, 
Julkification, &c. and alſo in Debt, Deti⸗ 
nue, Account, and the reſt which are foz 
things in certsintp, if the Illue be taken 
upon a matter in fait only, as papment, 
02 that an Acquittance pleaded in Bar by 
the Defendant was made by Dures, &c. The 
Inqueſt ſhall be taken by default, if the De⸗ 
fendant makes default; but in the laſt re⸗ 
cited Actions of Debt, &c. if the Jſſue be up⸗ 
on the Acquittance it ſelf, Releaſe, oz other 
matter in wiiting, the Plaintiff may pꝛay 
Judgment upon the Defendants defaulc, if 
he will; but if he do not pꝛay it, the Jury 
ſhall be taken by default, as in an Action 
of Treſpaſs, 

The Jury may give a Uerdic without verdis with: 
teſfimony, oz againſt ceſtimony, when they linea” 
themſelves have conulance of the Fact. Plo. 

Com. 86. 

The Jury are to find Coffs and Damages 
in Debt, Treſpaſs, Ejeament, Nuſance, 
Covenant, &c. Debt foꝛ Tythes, treble va⸗ 
lue ok the Tythes, and no Coſts noz Das 
mages. 

In Audita Querela ſur Statute, The Iſſue 
and value ok the Land. 


+ Waſte 
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Waſte, Treble Damages. 

Quare Impedit. 1. Whether the Church was 
void by che death of the Jncumbent, 2, 
Whether it be now full oz not Ik it be 
full, at whole Pꝛeſentation⸗ And. if. fix 
Months be paſt ſfnce the laſt avoydance, and 
of what value it is by the year « and what 
Coſts and Damages; 

The Verdict. In Dower , Inquiratur fi 
vir obierit {eizitus de tenementis pred. in do- 
minico ſuo ut de feodo, aut de feodo talliat. 
Et ſi ita invenierint, tunc quantum tenementa 
illa valent per annum in omnibus exitibus ultra 
repriſas, juxta verum valorem eorund. & quan- 
tum tempus dilabitur a tempore mortis pred. 
viri, & quæ dampna petens ſuſtinet tam occaſi- 


one detentionis datæ quam premiſſorum. 


En Dower Nota. The Jurp finding the 
dying ſeiſed, chey muſt allels Coſt and Da⸗ 
mages, but if they find the Yusband was 
ſeiſed, but did not dye ſo, then no Coffs noz 
Damages, but only the value of the Land. 


In Detinue , Si pro quer. de valore rei 


detent. & cuſtag. & dampna. 
In Replevin, Damages fo2 both Par⸗ 
ties and Colts, A 

In Account, No Damages no Colts. 

In placito terræ. Nulla dampna nec cuſtag. 
Warrantia Chartæ Conſimile. 

Aſſiſe Conſimile. 

Pꝛohibition, Si pro quer. tum enquir. de 
exitihus & non plus. 

Jartitione facienda, Si pro quer. tunc de 
exitibus & non plus. 


En 


mmm — 
Y — 
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En brief de Entry in le per. Cuſtag. & 


dampna. 

In all real Actions generally no moze 
than the Illue. : 

In Replevin, Ik the Plaintiff be called 
and do not appear, the Court takes che 
Uerdict foz the Defendant, and the Jury 
aſſeſs Damages and Coffs, But Nota, 
That a Uerdict is not uſually taken in other 
Actions after che Plaintiff is Non⸗ſuit. 
Siderfin 2 part, 15 5. 


2 “ 
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Cm C A 4 XIV. 
" How the Jury ought to demean them- 
ſelves, whilſt they confider of their 
Verdict; when they may Eat and 
Drink, when not; what Miſde- 
meanor of theirs will make the 
Verdict void: Evidence given them, 

when they are gone from the Bar 

ſpoils their Verdict: For what the 

Court may Fine them, and where 

the Juſtices may carry them in 
Carts, till they agree of their Ver- 

dict. An Amercement Affered by 


the Jury. 


| Mere is a Paxim, and an old Cuſtom 
gone age in the Law, That the Jury ſhall not 
din. ® eat noz d2ink after they be ſwozn, till they 
have given their Uerdic, without the Allent 
and Licence of the Juſtices; and that is 
o2dained by the Law foꝛ eſchewing ok divers 
inconveniences that might follow thereup- 
on; and that eſpecially if they ſhould eat 
oz d2ink at the Coſts of the Parties; and 
therefoze ik they do ſo, it map be laid in 
Arreſt of Judgment. 
But with the allent of the Juſtices they 
may both eat and dzink; as if any of the 
Juro2s fall fick befoze they be agreed of their 


Uerdic, ſo ſoon that he may not — 
; e 


F> 
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of the Uerdic, then by the aſſent of the Ju- 

ſtices he may have meat oz dzink, and alſo 

ſuch other things as be neceſlary kfoz him, 

and his fellows alſo at their own coſts, oz For by aſſent 
at the indifferent coſts of the Parties, if of the Parties 
they lo agree, oz by the aſſent of the Juſtices — may eat 
may both eat oz dzink : and if the Caſe er. jurors. 
ſo happen, that the Jury can in no wile 

agree in their Uerdict 3 as if one of the Jus 

rozs knoweth in his own Conſcience the 


thing to be falſe, which the other Jurozs 


affirm to be true, and ſo he will not agree 
with them in giving a falſe Uerdic, and 
this appeareth to the Juſfices by examina⸗ 
tion, the Juſtices may in ſuch cale ſuffer the 
Jury to have both meat and dzink foz a time, 
to ſee whether they will agree. And if 
they will in no wile agree, the Juffices 


map take ſuch ozder in the matter as all 


ſeem to them by their diſcretion to ſtand 
with reaſon and conſcience , by awarding New Inqueſt 
of a new Jnqueft, and by ſetting Fine ups <tc Jury 
on them,” that they ſhall find in default, oz _ 
otherwiſe as they ſhall think beſt by their 
diſcretion 3 like as they may do if one of 
the Jury dye befoze the Uerdic, &c. Doct. 
and Student. 155, | | 

Ik che Jury after their Evidence given 
unto them at the Bar, do at their own 


charges eat oz dzink, either befoze oz after Where, if the 


t i it ig fi Jury eat or 
hey be agreed on their Uerdic, it is finable, Arlak, k Fall 


but it ſhall not avoid the Merdic; But — toe. 


if befoze they be agreed on their Uerdic, dict, and where 
they eat oz dzink at the charge of the only fincable. 
Plaintiff, if the Uerdic be given foz him, 
it ſhall avoid the Uerdic, but if it be gi⸗ 

* 3 ven 
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ven foz the Defendant, it ſhall not avoid 
it; Et fic e converſo. But if after they 
be agreed on their Uerdict, they eat oz 
dzink at the charge of him koz whom they 
do pals, it ſhall not avoid the Uerdict, 
1 Inſt. 228. 

To give the Jury Ponp, makes their 
| __— void by two Juſtices. Leon. 1 part, 

18. . 
What dellve- , If the Plainciff after Evidence given, and 
red to the Ju- the Jury departed from the Bar, oz any foz 
ry after Evi- him do deliver any Letter from the Plain- 
— — tiff to any ok the Jury, concerning the mat⸗ 
verdad. ter in Iſſue, oz any Evidence, 02 any El⸗ 
Lirtlerons Ccrowl touching the matter in Illue, which 
Rep. 69. was not given in Evidence, it ſhall avoid 
Reeble x part, the Uerdict, if it be found foz the Plaintiff; 
but not, ik it be found koz the Defendant, 
Et fic e converſo. But ik the Jury carry 
away any Writing unſealed, which was 
given in Evidence in open Court , this 
ſhall not avoid their Merdict, albeit they 
_-_ not have carried it with them. 
Ibid. | | 
How the Jury By the Law of England, a Jury after 
— their Evidence, given upon the Illue, ought 
Balif, to be kept together, in ſome convenient 
place, without Peat oz Dink, Fire oz 
When they Candle (which ſome Pooks call an Im⸗ 
may eat and pꝛiſonment) and without ſpeech with any, 
drink. unleſs it be the Bapliff, and with him on⸗ 
See Smiths 1p, if they be agreed. After they be agreed, 
wealth. 94. they may in Cauſes between party and 
£1 party, give a Uerdict, and if the Court 
be riſen, give a pꝛivy Uerdick befoze any 
of the Judges of the Court, and then they 
| fl OY may 
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may eat and dzink, and the next mozning 
in open Court, they map either affirm, oz 
alter their pzivy Uerdict, and that which 
is given in Court ſhall ſtand. But in Cri- Where there 
minal Caſes of Life oz Member, the Jury can be no pri- 
can give no pzivy Uerdict, but they muft ! Verdi. 
give it openly in Court, 

A pꝛivy Uerdict map be taken in a Quo 
Warranto, Perjurp, 82 wherever the King 
is party, unleſs in caſe of life and death. 

Keebles 3 part, 459. 

Neither can a Jury \wozn and charged in where the 
caſe of Life oz Pember , be diſcharged by Jury cannor 
the Court, oz any other, but they ought to ue 
give a Uerdic. And the King cannot be ic 
Pons ſuit, foz he is in Judgment of Law The kmg 

ever p2zeſent in Court; but a common per⸗ cannot be 
fon may be Non⸗ uit. And in civil Actions Non. ſuit. 
the Juſtices upon cauſe may diſcharge the 
Jury. Br. Enqueſt. 68. 47. 39. &c. | 

Jn an Inkozmation by an Jnfozmer, qui 
tam, 6c. the Jnfozmer map be Non-ſnicey, 
1 Inſt. 139. Cokes Entries, Tit. Information, 
394. 

But this is againſt common p2acfice 3 Information: 
and J have known, that after à“ Jury of 
Life and Death have been ſwozn, and char⸗ 
ged with Pziſoners Arraigned, the Judge 
having been credibly infozmed, That it was 
a Jury pack't-to favour ſome P2iloner, has 
diſcharged that Jury, and made the Sheriff 
return another pꝛelentlp. 

In Hillary Term, Sexto H. 8. Rotul 358. 
It was alledged in arreſt of the Uerdict at 
the Niſi prius, That the Juro2s had eat and 
dzunk, And upon examination it was found, 

44 | that 
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that they had firſt areeD, and that returns 
ing to give their Uerdict, they ſaw Rede 
Chief Juſtice in the wap going to lee a Fray, 
and they followed him, Et in veniendo vi- 
derunt cyplum & inde biberunt. And foz this 
| every one of them was fined 40 d. And the 
Jurors fined. _ had Judgment upon the Verdict. 
| Dyer 37. | 
And Dyer 218. At the Niſi privs, the Ju- 
ry after their charge given, returned and 
ſaid, That they were all agreed except one, 
Jurors at the who had eat a Pear, and dzunk a d2zaughe 
' Nifpprivs,fined of Ale, fo; which he would not agree; 
Jn Bunk , for and at the requeſt of the Plaintiff, the 
— king Jury was ſent back again, and found the 
Ale. Iſſte foz the Plaintiff, And the matter 
DS afozeſaid being examined by the Oath of 
the Juro2s Separatim, and the Bayliff who 
kept them, and found true, the Offender 
was committed, and afterwards found 
Surety foz his Fine, Si, &c. And Fitz- 
herbert, the then Juſtice of Aſſiſe, gave him 
day in Banco, &c. At which day a Fine of 
twenty ſhillings was chere aſſeſſed, Et quoad 
Ball. Curia adviſare vult. | | 
In Trelpals by Mounſon againſt Weſt, 
Fined for ha- kbe Jury was charged, and Evidence given, 
ving Figgs and and the Jurozs being retired into a Pouſe foz 
Pippins about tp conſider of their Evidence, they remained 
hem. there à long time without concluding any 
thing, and the Officers of the Court who 
attended them, ſeeing their delay, ſearch- 
ed the Jurozs, if they had any thing about 
them to eat; upon which ſearch it was found 
that ſome of them had Figgs, and others Pip- 
pins, foz which the next day the matter was 
TY moved 


Ta 
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moved to the Court, and the Jurozs were 
examined upon Oath, and two of them did 
confels, that they had eaten Figs befoze 
they had agreed of their Merdig; and thze 
other of them confeſſed, that they had Pip- 
pins but did not eat of them, and that they 
did it without the knowledge oz will of, 
any. of the parties. And afterwards the 
Court ſet a Fine of 5 1. upon each of them 
which had eaten, and upon the others which 
had not eaten 40s. Eut upon great advice 
and conſideration had, and conference with 
the reft of ghe Judges, the Uerdict was held 
to be good, notwichſtanding the ſaid miſ- 
demeanoz. Leon. 1 part, 133. 

And lee the 2 of Entries, 251. The 


Jurozs after they went from the Bar, ad Fined for cat- 


ſeipſos, of their Uerdict to adviſe, Comede- ing Raiſins 
runt quaſdam ſpecies, ſcil. Raiſons, Dates, &c. ; 
at their own Coſts, as well befoze as after 
thop were agreed of their Uerdic, And the 


Juro2s were committed to P2iſon, but their 


Uerdic was good, although the Uerdict was 
given againſt the Ring. 

In Ejectione firmæ, it was found foz the Finable for 
Defendant, thzee of the Jurozs had Sweet- having ſweet- 
meats in their Pockets, and thoſe thz& were —— . 
foz the Plaintiff, until they were ſearched though they 
and the Sweet · meats found, and then didagr&@ do not eat 
with the other nine, and gave Uerdict foz chem. See Plo. 


| | FIR" » Con. * 
the Defendant. It was the Dpinion of the Gu 5197 and 


Juſtices, That whether they eat oz not, they jmpriſonea 
were finable foz having of the Sweat-meats for having 


with them, fo2 that is a very great milde⸗ Sugar- Candy 
| and Liguoriſh 


meanoz, Godbolt 353. about him. 


40 Al- 
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Jurors Carted. 40 Aſſiſe. Placito 11. The Juſtices ſaid, 
That ik the Jurozs will not agree in their 
Uerdic , the Juſtices may carry them in 
a Cart along with them, till they are 

agreed. "1 | 
The ſameEvi- The Jury were gone from the Bar, to 
dhe ſu — confer of their Uerdic, and one ok the Mit⸗ 
they were nelles befoze ſworn on the Defenvants part, 
gone from the was called by the Jurozs ; and he recited 
Bar, ſpoils the again his Evidence to them, and after they 
Verdict. gave their Uerdict foz the Defenvant, And 
complaint being made to the Judge of che 
Alliles of this mildemeanoz, he examined 
the Inqueſt, who confefſed all the matter, 
and that the Evidence was the ſame tn ef- 
fect, that was given befoze, Et non alia nec 
diverſa. And this matter being returned by 
the Poſtea, the Dpinion of the Court 'was, 
That the Uerdict was not good, and a Ve- 
nire facias de novo was awarded. Cro. laſt 

part, 189. | 
Trinity Term 1653. between Wells and 
Tayler, Copies of a Bill, Anſwer and De- 
poſitions were pꝛoved, but not all read 
and delivered to the Jury, who carried 
them with them from the Bar in a bun- 
dle, which they laid by them and did not 
look on; pet their Uerdict at the War, 
was ſet aſide fo this cauſe, and the Court 
would not regard their ſaying, that they 
did not read them, foz they might fay 
that to ſave themſelves ; ic being a fault 
to take any thing without the Courts 
knowledge. 


t 
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Af the Names of the Jurozs be tran- 
ſpoſed in che Pannel of the Hab. Corp. 
As thoſe which were firſt in the Pannel 
of the Venire fac. be let laſt in the Hab. 
Corp. tis good cauſe foꝛ a new Tryal, So 
held in the Exchequer, 1694. | 

Ik the Venire be returned but not filed, 
the Pannel may be changed, but by Wind- 
ham , not reaſonable the Jury returned 
ſhould be changed without motion. Kee- 
ble 1 Vol. 562. 

It one of the Parties ſay to the Jury xe a party 
after they are gone from the Far, You ſpeak to them. 
are weak Men, it is as clear of my fide as the 
Noſe in a Man's Face. This is new Evi⸗ 
dence, foz his affirmation map much per- 
ſwade the Jury, and therefo2e ſhall quath the 
Uerditt. _ | 
SBDo ik anyof the Parties Servant ſpeak 
to the Jury, and the Merdict goes fo2 his 
Maſter, it map be quaſhed, but if foz the 
other ſide, tis onlp fineable. Keeble 300. 

I part. ä | 

So ik any thing be read to them, which 
they ought not to have with them, as a Bok 
ok Depoſitions, ſome whereof were read in 
Evidence. Prat's Caſe, 21 Jac. - - 

The Plaintiff delivered an Eſcrowl to a pow de- 

Juroz impannelled , bekoze he was ſwo2n, livered to a 

who afterwards being \wo2n, and gone with Juror before 

the Jury krom the Bar, co conſider of the ur was (worn, 

Uerdict, ſhewed the lame Elcrowl co his Vergil. 

Companions, who found foz the Plaintiff, 

The Piniſter who kept the Enqueſt, in- 

fozmed the Court hereof, and the Jury be⸗ 

ing examined, confeſſed the matter _— 
aid, 
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ſaid, upon which Judgment was ſfaped; 
foz after the Jury are ſwo2n, they ought 
not to ſee noz carry with them any other 


Evidence but what was delivered to them 


by the Court: afterwards the Plaintiff ſaid, 
That the Elcrowl pzoved the lame Evi⸗ 
dence which was given to them at Bar by 
him; wherefoze it was not ſo bad, as ik 
it had been new Evidence not given bekoze: 
Sed non allocatur. 11 H. 4. 17. | 

Paſche 38 Eliz. Inter. Vicary and Farthing, 


at the Niſi prius. The Illue was about 


Non-Age, and two Church-Books were gi- 


ven in Evidence, one whereof was delive- 


red to the Jury in Court, by the aſſent of 
Parties, and afterwards the other was deli⸗ 
vered to the Jury out of the Court, by the 
Solicitoz of the Plainciff, without the allent 
of the Court, and a Uerdict foz the Plains 
tiff, and this was indozſed on the Poſtea; 
The Queſtion was, whether this ſhould 


make the Uerdic void oz no, fo2 the Ju- 


kices differed in Opinion, Popham and Gaw- 
dy, that it ſhould not; Fenner and Clench, 


that it ſhould; the Negative Juſtices gave 


theſe Reaſons; That the Book was deli 
vered in Evidence in the Court, and ſo the 
other Party might anſwer to it, and that 
the Court had infozmed the Jury of the va⸗ 
lidity thereof, how far they were to believe 
it, with many other Reaſons t but the af- 
firmative was urged, becauſe there might be 
ſome matter in this Book, to induce them 
otherwiſe than was intended befoze, and be⸗ 


cauſe it was delivered on his part, foz whom 


the Uerdic paſſed, without the „ al⸗ 
ent; 


ca = ri Oc ro os mal. 
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ſent 3 vet one Book (ſcil. Cro. laſt part 411.) 
tells us, Judgment was afcerwards given 
fo the Plaintiff, See More's Reports 452. 
The Wooks differ, foz Cro. makes Clinch 
give his Opinion foz the Uerdict, But More 
bzings him on the other ſide, which J con- 
ceive is trueſt, and foy my part, J know 
no reaſon why foiſting of Evidence to the 
Jury, without the Court, ſhould have any 
favour at all. „ | | 
Jn the Caſe of Taylor and Web, Trin. Conſider the 
1653. B. R. Twiſden moved to ſet aſide a Reaſons in the 
Uerdict given at Par, becauſe that after former caſes. 
Evidence when che Writings were delive⸗ 
red to the Jury, ſome Writings which were 
not ſealed (and therefoze ought not to be de- 
livered to the Jury) were delivered by a 
Stranger to the Jury, RY 
* Hales Counſel of che other ſide, pzoduces 
an Aﬀidavic of the Fozemans of the Jury, 
that they made no uſe of them in giving 
their Uerdic, and that moſt of thoſe Uri- 
tings were read in Court in Evidence up⸗ 
on the Tryal, and Hales ſaid, That if this 
ſhould avoid the UMerdig, then that would 
be in the power of any Stranger unknown, 
and againſt the mind of the Parties to avoid 
any Verdict. | 
Rolls Chief Juſtice. The Afﬀidavic of 
the Jury ought not to be allowed to make 
good their own Verdict, foz now they are 
(as ft were) Parties, and have offended, 
and ſhall not be allowed by their own Dath 
to take off their Offence, and it is the Py- g 
ty of the Jury to look what Writings they Mi 
receive befoze they go from the War _ | | 
i 
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if any ſuch Paper be wzap'd up among 


other Papers delivered to them by the Court, 
ſo ſoon as they have diſcovered it, they ſhould | 


call-in the Tip-ſtaff, who keeps them, and 
deliver it to him, and to teſfifie they made 
no uſe of it, and he laid it would be dan⸗ 
gerous to give the leaſt way to the deli- 
vering of any Writings to a Jury, 


And at another day Rolls cited 11 H. 4. 18. | 


the Plaintiff (befoze the Tryal) delivered a 
Wzeviatce of his Evidence to the Jury, which 


contained no moze than was p2oved: in 


Court, yet by this the Uerdic was avoiv- 
ed Do Mich. 31 Eliz. C. B. Metcalfand Dean, 
After the Jury were gone from the Bar, they 
ſent foz one of the Witneſſes and re-exami- 
ned him, who gave the very ſame Evidence 


that he had befoze given in Court, yet the 


Uerdict was avoided; and the reaſon of both 
is, a fear and jealouſie that other matters 
might be given, &c. 

37 Eliz. Farthings Caſe, a Paper not uns 
der Seal, which was given in Evidence, was 


delivered to the Jury, this did not avoid the 
Uerdict'becauſe here can be no ſuch fear; and 


per Roll, If any Writing (though not given 


in Evidence) be delivered to the Jury by the 
Court, it ſhall not avoid the Uerdic, And 
in the pꝛincipal Cale the Uerdic was avoids 


ed. 


Hill. 40 Eliz. Rot. 847. In Arreſt ok 
one who was Judgment after Uerdict, it was alledged, 
that a Juroz delivered to his companions, 


an Eſcrowl fo; Evidence co them, which 


was not giben in Evidence at the Tryal, 


and adjudged no caule to Arreſt Judgment, 
unleſs 
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unleſs it had been received-from one of the 
Parties, which did not appear. More 546. 
but; otherwiſe ik it had been given by a par⸗ 
tp, and the Jury had found foz him, 

In the Cale of Duke and Ventres, Mich. 
1656. B. R. tryed at Bar, one Mz. Beverly 
of. Suffolk a Farriſter was returned of che 

' Jury, who (having ben at a Trpal of the 
- | fame Cauſe above twenty pears befoze, in 
the Exchequer, and heard there great Evi⸗ 
dence to make a Deed fraudulent , which 
was now the conteſt) demanded of the Court, 
whether he ought to infoꝛzm the reit of the 
Jury p2ivacely of this, oz conceal it, oz de- 
clare it in open Court? The Court oꝛde⸗ 
ted him to come into Court, and deliver 
all his knowledge which he heard then pꝛo⸗ 
ved (which Evidence was nat now given, be⸗ 
cauſe the parties were dead) and ſo he did 
being not lwozn- again, but only upon the 
Dath taken as a Jurp-man, | 

And certainly, it is of dangerous conſe- 
quence. to receive a Uerdic againſt Evidence 
given, on ſuppoſal that ſome of the Jury 
knew otherwiſe; oz on pzivate Infozmation 
given by one Jurp-man to the reit, where 
be can't be croſs-examin'd ; and let ſuch Jus 
10;8 beware of Attaint; but the-veft way is | 
(as-befo2e) in open Court. | 

In a Wric of Erroz, the firſt Erroz - aſs Jury adjourn- 
ſigned was, That Termino Trin. twelve <4 
Jnrozs, and no moze, did appear. This 
ex aſſenſu partium, was adjourned until Cra- 
ſino Animar. on which day, two others came 
in and were lwozn, being of the firſt Pan⸗ 

1 


nel. 
| The 
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The Court all clear ok Opinion, That 
this is no Erroz, this being good enough, 
they * all to be called again. Leon. 3. 

art, 38. 

Juror depart. I a Juroz depart after he is ſwozn, he 
| ſhall be Fined and Jmpziſoned, and by al⸗ 
ſent of Parties, another Juroz may be [wozn, 

Bro. Jurors 46. Lib. 5. 40. 

Ik a Pan be non⸗luited afcer the Jury is 
ready to give their Uerdic, the Court may 
cauſe the Amercement of the Plaintiff to 

be pzeſently affered by the Jurozs. Lib. 8. 


/ : Ik a Jury give their Uerdic: by Not, tis 
a Piſdemeanoz and cauſe of a new Tryal, 
although in Prior and Powel's Caſe, Keeble 1 
Vol. 831. A new Trpal was denyed, becauſe 
the Lot ſeemed there very innocent. 
But ſee Keebles 3 part, 805. A Jury, on 
Affidavit, . that they gave their Uerdic on 
thzowing croſs and pile, were bound to ap- 
pear to an Jnfo2matton, which tis ſaid bzoke 
one of che Jurozs Meart. Keeble 1 part, 


811. 5 
The King Upon a motion foz2 a new Trpal on the 
againſt Mar- Indges Certificate that the Uerdict was 
chant, againſt Evidence in Perjurv. The Court 


Keeble 2 part, gain | 
— 4 ſaid there could be no new Trpal, foz oz 


againſt the King, and denped it, but ſaid 
the Certificate might mitigate the Fine. 

Nota, The Court will not award new 
Trypals on the Jurcis. gain-laying their 
Uerdics, unleſs the Judge befoze whom it 
was tryed, conceived the Uerdict to be given 
again Evidence, per Cur. 13 Car, 2. B. 5. 


The 


* | 
| Tryals per Pais. | 
The Jury appearing and ſwozn in an 
Infozmation of Extozſion, The Court 
would not diſcharge the Jury upon a 
Ceſſat proceſſus, lo the Attozny General 


caulſed the Clerk of che Crown to enter a 
Noli proſcqui. 


CAP. X v. 


What Puniſhment the Law hath pro- 
vided for Jurors offending ; as ta- 
king Reward to give their Ver- 
dict. Of Embraceors. Decies tan- 


tum. Attaint. Several Fines on Ju- 
rors. What Iſſues they forfeit, and 


of Judgment for ſtriking a Juror in 
Weſtminſter, &c. 


Ou have already heard how the Court 


meanozs in giving up their Uerdict, J will 
pzoceed in ſhewing what puniſhments they 

are Iyable unto, if they neglect their duty; 
and doubtleſs no Pen have moze need of 
knowing what Penalties the Law inflicts 
on their Dffences, than common Jurozs , 
who too often being p2e-ingaged with favour 
to the Plaintiff, oz malice againſt the De- 
fendant. Et fic e converſo; 62 with common 
Intereſt (as they call it) where Tythes oz 
Commons are in queſtion, will neither 
| : if heark- 


may Fine the Jurozs foꝛ their miſde- 
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hearken to their Evidence, no2 direction of 
the Judge, but ſubvert the whole d2ift of 
the Common Law, which will have them 


/ of the Neighbour-hood where the Fact was 


committed, to the end that they knowing 
molt of the Fact, map conſequently give 
the beſf Uerdic; yet contrartwiſe, Jurozs 
which live neareſt, do now a days moſt 
commonly fo fetter themſelves with favour 
oz animoſities to the Parties; that thoſe 
which live fartheſt off (as Juries from other 
Counties) foz the moſt part give the cleareſt 
Uerdics, And how ſhould the Judges re⸗ 
medy this miſchief, but by ſeverely puniſhs 
ing thoſe Juries which offend 2 the Law in 
this will be their guide, fo2 without doubt 
(excepting Life and Pember) the Law hath 
pꝛovided moze levere- puniſhments againſt 
Juries , than againſt any other Dftenders 
whatſoever , as well knowing that corrup- 


tio optimi eſt peſſima: And common Juroꝛs 


generally have nothing to do with this 
verſe, Oderunt peccare boni, virtutis amore, 
Therekoze tis fit they ſhould be concerned 
in the next, Oderunt peccare mali, formidine 
poenz 3 Wherefoze the deſcription of what 
this poena fs, ſhall be the concluſton of this 


Treatiſe, | | 


The Penalty 
of Jurors. ta- 
king Rewards. 


Ik any Juro2 take a Reward to give hi 
Verdict, and be thereof attainted, at the Ouic 
of sther than the party, and maketh fine, 
he which ſuech ſhall have half che fine, and 
if any of the parties to the Plea, bzing His 
Action againſt ſuch Juroz, he ſhall recover 
his damages, And the Juroz ſo attainced 
ſhall have Jmpiſonment foz one Pear, _ 

a | m⸗ 
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Impziſonment ſhall not be pardoned foz 
_ 8 This is by the Statute of 34 E. 3. 

ap. 8. 

5 E. 3. Cap. 10. It is accozded, That if $hall not ſerve 
any Juroz in Alliſes, Juries 02 Enqueſts, take of any other 
of the one patty, oz of the other, and be Inqueſt. 
thereok dulp attainted, That hereafter he 
hall not be put into any Alliſes, Juries, oz 
Enqueſts; and neverthelels he ſhall be com⸗ 
manded to Paiſon, and further ranſomed at I=priſoncd 
the Kings will. And the Juſtices befo2e (it he ane? 
whom ſuch Alliles, Juries and Enqueſts, | 
ſhall paſs, ſhall have power to enqutre and 
determine acco2ding to this Statute, 

A Pan would think chat theſe Statutes 
ould have frighted any Juro2 from taking 
Rewards to give his Uerdic, But 


------- Quid non mortalia pectora cogis 
Auri facra fames ? 


Do ſacred is this love of Pony, that Con- 
ſcience her ſelf muſt vail to it, and not ſtand 
in competition with ſuch allurements: wheres 
foze the Law did redouble ics fozce ; nay 
moze, p2odnced a Decies tantum, ſcil. That a 
Juroz taking Reward to give His Uerdie; 
ſhall pay ten times as much as he hath ta- 
ken; which fozfeiture , | methinks , ſhould 
make even choſe who love Pony beft, re- 
fuſe to take Pony upon lach an account, 
becauſe it is like a Canker in their Effates, 
depziving them in the end, ol ten times moze 


than it bzought ; foz which, hear the Statute 


38 2 3. Cap. 12. 


9 Item, 


4 
14141 
Mal 
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Item, As to the Article of Jurozs, in che 
24th year, it fs aſſented and joyned to the 
ſame, That if any Juro2s in Alliſes fwozn,, 
and other Inqueſts to be taken between 
the King and party, oz party and party, do 
any thing take by them oz other of the par- 
ty, Plaintiff oz Defendant, to give their 
Verdict, and thereof be attainted by Pzoceſs 
contained in the ſame Article, be it at the 
Suit ok the party that will ſue fo2 himſelf, 
oz foz the King, oz any other perſon, every 
of the ſaid Jurozs ſhall pap ten times as 
much as he hath taken: and he that will 
ſue ſhall have the one half, and the King the 
other half; and chat all Embzaceozs, that 
bzing oz pꝛocure ſuch Inqueſts in the Coun⸗ 
try, to take gain oz pꝛofit, ſhall be puniſh⸗ 


ed in the ſame manner and fozm as the 


Jurozs. And if the Juroz oz Embzaceoꝛ ſo 
attainted, have not whereof to make agree, 
in the manner afozeſaid, he ſhall have the 
Imp2tiſoument of one Pear. And the intent 
of the Ring, of Ozeat Pen, and of the 
Commons is, That no Juſtice oz other Mi⸗ 
niſter, ſhall enquire of Office, upon any 
of the points of this Article, but only at 
the Suit ok the party, oz of other, as afoze 
is ſaid. ; | 

Upon which Statnte there is a Writ cal⸗ 
led a Decies tantum; and who will may bzing 
it, foz it is a popular Action, and lyes (as 
pou ſ& ) where any of the Jurozs, after he 
ts ſwo2n, taketh of one party o2 of the other, 
oz ok both (and then he is called an Ambi- 
dexter) any Reward to give his Uerdic, &cc. 
And it may be bzought againſt all che Jurozs 
and 
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and Embzaceo2s, although they take ſeveral So F. N. Br. 
Sums of Pony, and although che Jury mtb bur ber 
give no Uerdig, 02 a true Uerdicn. But ic 92, Pio. 
doth not lpe againſt an Embzaceoz, if he ta- miſtakeo, for 
keth no Pony, and imbzaces, oz taketh Moy the Statute 
ny, and doth not imbzace, Ser Bro. Tic, nue 
Decies tantum 13. and F. N. Br. 171. — — 
An Embaaceoz is he that pꝛocures the and in my oph: 
Juro2s in the Country, to take gain oz pꝛo⸗ nion, the caſe 
fit, or comes to the Bar with the party, g f 6.13. 
and ſpeaks in the matter, oz ftands there to nin int 
- ſurvey the Jury, &c. oz to put them in fear, Embraceor. 
02 ſolicits. them to find on the one fide oz 
other, and this fellow cloaks his Embza⸗ 
cery, under pꝛetence of labouring the Jus 
rozs to appear, and to do their Conſcience + Attornies il 
And thus the Attoznies in the Country, of- praRice. 
ten take upon them to do, and many times | 
put in a wozd oz two foz their Clyents ; 
which p2actice deſerves the moſt ſevere pu- 
niſhment, next to their getting ok the She- 
riff co return ſuch and ſuch in the Jury, 
which they, having been under-Sherifls them⸗ 
ſelves, and ſo agree with one another, are 
molk expert at. | 
But it was ſaid by Rolls Chief Juſtice, 
That a Plaintiff might well increas one Jus 
ro2 to appear, and that it was allowev in the 
1 Stcar-Chamber, but a Stranger could not las 
| bour one Juroz to appear. 
Wut Counſellozs at Law may plead foz Counſellors. 
their Ponp at the Bar, but they muſt not 
labour the Jury pꝛivately; and if chep cake 
Pony foꝛ this, they are Embzaceozs. F. N. 


6. Br. 171. 
N 3 Do 
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demand ſur 
h peine. : 


Tryals per Pais. 


So much doth the Law hate that Juro2s 
ſhould p2tvately take Monp foz their Uers 
dict, That certain Jurozs were fined, foz 
taking Pony after their Uerdict, though 
there was no pꝛe⸗ingagement foz it. 39 Al- 


ſiſe. p. 19. ; 


The pꝛactice is otherwiſe at this day; if 
it were not, the Middleſex Juries would 
lo court che Bayliffs co return them, el⸗ 
pecially co Tryals at War, where five pounds 
a Man is frequent Gzatuity, ſometimes 
Moe. : 8 

Ik a full Jury appear, and ſome are chal- 
lenged off, ſo that the Jury remains foz 
default of Jurozs, the Defaulters ſhall loſe 
their Iſſues, 4 H. 6. 7. Otherwiſe if a 
rk be ſwozn, and one is withdzawn by con⸗ 
ent. 

But if there be a joynder of Counties, 
and a Jury ok one -County appear, and not 
of the other; The Defaulters of that Coun⸗ 
ty from which enough came, ſhall not loſe 
their Illues, becauſe che Inqueſt doth not 
remain fo2 their default, but fo2 the default 
of them of the other County. 48 Aff. 5. 
Mer quære. a 

Ik the Jurozs at the return ok the Scire 
facias make default, yet they ſhall not be 
amerced, becauſe the parties may be claimed 
at the firſt day, but at the return of the 


| - Habeas Corpora they ſhall, 10 E. 4. 19. 1 E. 


„12. 
Ak any ok the Jurozs appear, the Court 
map charge them to inquire ik any ok the 
other Jurozs were within the Town after 
the return; and ik they find they were, gal 

f tha 
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all be demanded upon a Pein, and if they 
come not, they ſhall be amerced, Rolls Tic. 
Tryal 632. 

A Juro2 was challenged, and fix other Juror finedfor 
Jurozs were ſwozn to try the Challenge, departing 
who found him indifferent, and thereupon — 
the Jury was demanded, but did not ap⸗ — 
pear; foz which default he was fined the 
value of his Lands foz a pear; and the other 
Juro2s inquired of the value, &c. although 
the other party then would have challenged 
him when he was demanded, ſo that he 
might have been treit, but the Court would 
not admit this, becauſe then the Ring would 
have loſt his Fine. 35 H. 6. 27. 

Ik a Juroz appear, and is adjourned upon Juror adjourn; 
pain, and makes default, in this Caſe, be- ed upon pain. 
cauſe he thall be fined to the value of his : 
Land per annum, this ſhall be inquired by 
his Companions of che Jury, becauſe the 
Court knows not the jvalue of his Land. 

Lib. 8. 41. 

A Uerdick was taken from the Foze-man pined for gl- 
of the Jury, to which one of them vid not ving a Verdis 
allenc, and Damages aſſeſſed to twenty ſhil- before they 
lings, in Treſpaſs and Aſſault ; and after- ere agreed. 
wards, every one of the eleven were fined, 

foz giving their Uerdict befoze they were all 

agreed. 40 Aſiſe 10, 

Wherea Jury are to be fined, a fine joynt⸗ The Fine muſt 
ly impoſed on them, is not legal, but they not be joynt. 
muſt be ſeverally fined, becauſe the Dffence | 
of one, is not the Offence of another. Et 
nemo debet puniri pro alieni delicto. Foz then 
it migt be ſaid, Rutilius fecit, Emilius ple- 
ctitur. Lib. 11. 42. | 

D 4 A 


cd, 
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Funiſnment A Pan firuck a Juroz at Weſtminſter (fits 


for _ * ting in the Court) who paſſed again him, 
Juror. and he was thereof Indicted and Arraigned 
at the Kings Suit, and attainted, his Judg- 


ment was, That he ſhould go to the Tower, 


and ſtay there in Pꝛiſon all days of his Life, 
and that his right and ſhould be cut off, and 
his Lands ſeiſed into the Kings Bands, AT 
Aſſiſe, p. 25. And now our Juroz les what 
puniſhment it is to ſtrike him in the face of 
the Court, let him hold his Mands from 
8 leſt the _ Judgment light on 
im. 


Wy the Statute of 27 Eliz. Cap. 6. It | 


is Tnaced, That upon every firſt Writ 


Iſſues. of Habeas Corpora oz Diſtringas, with a Niſi 
prius, Len Shillings ſhall be returned in 


Iſſues, upon every perſon impannelled, and 
upon the lecond Mrit, twenty ſhillings , 
and upon the third thirty ſhillings. And 
upon every Mrit that ſhall be farther 
awarded to try any Jflue, to double the 


Illues laft, afoze ſpecified, until a full Jurp 


be ſwozn, 
Not ſummon- And theſe Jflues being returned upon 
a Tenement in Fe-ſimple, in Tayl oz foz 
Life, of another, oz of himſelf, oz in the 


1 right of his Mike; the Land he then hath 


will be chargable foz it, and any Mans Cat- 
tel upon this Land * be diſtrained {02 
it. 


But if the Under-Sheriff, & c. return a 


Juroz ſummoned, who in truth was not le- 


cally ſummoned, and therefoze doth not ap- 
pear, and lo loleth Iſſues, the Under-She- 
ill ſhall pay him double the value of the 
Iſſues 


— . ᷣͤ oe oe oo 
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Iſſues loſt. D& the Statutes of 35 H. 8. 6. 
and the 2 E. 6. 32. 

And Note, The Law hath been ſo care- 
ful to puniſh all Offenders, who would en- 
deavour to bpals and cozrupt the Jury; and 
to puniſh the Juries themlelves, if they re- 
ceive Pony to give their Uerdic, oz any 
otherwiſe p2e-ingage themſelves to any of 
the parties, all which is to the end that a 
true and Honeſt Uerdic may be given: 
What puniſhment ſhall chat Jury have which 
gives a falſe Uerdig ? 

Such a puniſhment, that (as A ſaid be- 
foe) in civil Cauſes it is without Exam⸗ 
ple: and ſurely, if the Jurozs did bear it 
in their minds, their Uerdics would be al- 
ways grounded upon their Evidence; and 
not upon their own Intereſt, oz any partia- 
lity to either of rhe parties. : 

Wherefoze ik the Jurozs give a falſe 
Verdict (which is Perjury of the higheſt 
degree) upon an Jlſue joyned berween the 
parties in anp Court of Recozd, and Judgs 
ment chereupon, The party grieved may | 
bzing his Writ of Attaint, in the Kings- Attaint. . 
Bench, oz Common-Pleas ; upon which 24 
of the beſt Men in the County are to be Ju⸗ 
rozs, who are to hear the ſame Evidence 
which was given to the Petit Jury, and as 
much as can be bzought in affirmance of the 
Uerdict, but no other againſt it. And if 
theſe 24 (who are called the G2and Jury) 
find it a falſe Uerdic ; then followeth this 
terrible and heavy Judgment, at Common- 
Law, upon the Petit Jury. 


1. That 
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1. That they ſhall loſe Liberam Legem 
fo2 ever, that is, they ſhall be ſo infa- 
mous, as they ſhall never be received to be 
a Witneſs, oz of any Jury. 

2. That they ſhall fozfeit all their Goods 
and Chattels. 

3. That their Lands and Tenements ſhall 
be taken into the King's Hands. 

4. That their Wives and Childzen ſhall 
be thzown out of doozs, | 

5. That their Youſes ſhall be raſed and 
thzown down, 

6. That their Trees ſhall be rooted up, 

7. That their Meadow G2ounds ſhall be 
ploughed up. 

8. That their Bodies ſhall be caſt into 
the Goal, and the Party ſhall be reſtozed to 
all that he loſt, by reaſon of the unjuſt Uers 
dict. Do odious is Perjury in this Caſe, in 
the Eye of the Common-Law ; and the ſe- 
verity of this puniſhment is to this end, Ut 
poena ad paucos, metus ad omnes perveniat 3 
fo2 there is Miſericordia puniens, and there is 


real, perſonal, and mixt Actions depend up⸗ 
on the Dath of twelve Men, pzudent Anti- 


quity inflicted this ſevere puniſhment upon 


them, if they were attainted of Perjury, 
1 Inſt. 294. 


Kut now by the Statute of 23 H. 8. Cap. 3. 
The ſeverity of this puniſhment is modera- 
ted, ik the Mrit ok Attaint be grounded 
upon that Statute. 


But 


e A eee 


Tryals per Pais. 


Wut the Party grieved, may at his Electi⸗ 
on, either bzing his Writ of Attaint, at the 
Common-Law, oz upon that Statute, wheres 
fonꝛe let the Juroꝛ expect the greateſt puniſh- 
ment, when he offends. 3 Inſt. 163. 222, 

And ſo J conclude as to the Juro2s, only 
with the Wozds of Forteſcue, Quis tunc (etſi 
immemor falatis anime ſuæ fuerit) non formi- 
dine tantæ pœnæ, & verecundia tantæ infamiæ, 
veritatem non diceret fic Juratus ? 


Who then, though he regard not his Souls 


health, pet foz fear of ſo great puniſhment, 
and foz ſhame of ſo great Inkamp, would not 
upon his Dath, declare the truth 2 

But as to our Pꝛacticer, J would give this 
one farther Advertiſement, which relates al⸗ 
ſo to Juro2s. 

When a Uerdict has been given by a foz⸗ 
mer Jury in the ſame Cauſe, and on the ſame 
Evidence, it is allowed to give the fozmer 
Uerdict in Evidence; and Jhave known this 


introduced by the Counſel, as obliging to 


the latter Jury, to find accozdingly; inti- 
mating, that otherwile they do (in effec) 
perjure the fozmer twelve Pen, which map 
amuſe tender minds, and dzaw them from the 
ſtrict inquiry into the Perits of the Cauſe, 
in favour of their Pꝛedeceſſozs, which is a 
palpable miſtake and miſinfozmation, foz 
theſe Reaſons, | : 


1. The ſame Evidence in the fozmer Cauſe 


and Zryal (perhaps) was not ſo perſpicu- 
oully delivered as in this, 


2, This 
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2. This latter Jury may be of mo2e ſaga- 
cious and compzehenſive Judgment than the 
fozmer. 

3. The Directions of the Court (which 
the Jury moſt heed.) may be mode clearly 
delivered to this Jury, | 

4. The matter in Conteſt (perhaps) was 
not in the fozmer Trpal ſo clearly manag'd 
by the Counſel, being not lo well inſtructed 
as afterwards, 

5. And Laffly, ſuppoſing the Evidence 
equally delivered by the Mitneſſes, appꝛe⸗ 
hended by the Jury, directed by the Courc, 
manag'd by the Connlel, yet its no Perjurp 
oz Fault to differ in Judgment; fo2 if twen⸗ 
ty four Jury-Pen were to try a matter of 
Fact, and twelve were of one Opinion, and 
twelve of another, who is in Fault 2 while 
they Judge accozding to the beſt. of their 
Knowledge and Skill, to which (only) they 
are [wozn. And it's a reaſonable kindneſs 
to Jury-Pen, to make good Conſtruction of 
differing judgments among them, while we 
ſe how oft Judges themſelves differ in their 
Opinions, on a matter ſtated equally to them 
all, and that (not only as to matter of Law, 
but) as to matter of Fact, as attending 
Pꝛacticers may obler ve in Trpals at Bar, 


in the ſeveral Judges ſeveral Directions. 


And this J thought god to Advertiſe, foz 
that J have known Uerdicts gained on this 
unwarrantable . Suggeſtion, againſt clear 


and expzeſs Evidence, and could inſtance 
. ſome Caſes. Sed verbum ſat, &c, 


As to the difference betwixt the Judge and 


the Jury, and that Queſtion which has "ach 
| ſu 
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ſuch a noiſe, Viz. Whether a Jury is finable 


for going, againſt their Evidence in Court, or 


the Direction of the Judge? J lok upon that 
Queſtion as dead and buried, ſiuce Buſhel's 


Caſe, in my Lozd Vaughan's Repozts 3 yet 


ſome of the Aches thereok J may ſpꝛinkle 
here witout Oflence. It doth appear there 
to have been reſolved by all the Judges, upon 


a full Conference at Serjeants-Inn, That a 


— 


Jury is not finable for going againſt their Evi - 


dence, where an Attaint lies. And that it is 


evident by ſeveral Reſolutions of all the 
Judges, That where an Attaint lyes, the Judge 
cannot Fine the Jury, for going againſt their 
Evidence or Direction. of the Court, without 
other Miſdemeanour. 

And where an Attaint doth not lye, as in 
Criminal Cauſes upon Jndicments, &c. Pp 
Lozd Vaughan ſays theſe Mozds, That the 
Court could not Fine a Jury at the Common 
Law, where Attaint did not lye 3 I think to 


be the cleareſt Poſition that ever I conſidered 


either for Authoritty or Reaſon of Law. And 
one Reaſon foz this (which can never be an⸗ 
ſwered) is, The Judge cannot fully know 
upon what Evidence the Jury give their 
Uerdict ; foz they may have other Evidence 
than what is ſhewed in Court. They are of 
the Vicinage, the Judge is a Stranger, they 
may have Evidence from their own perſo- 
nal knowledge, that the Mitnelles ſpeak 
falſe, which the Judge knows not of; they 
may know the Witneſſes to be ſtigmatiſed 
and infamous, which may be unknown to che 
Parties oz Court. 


And 
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And if the Jury knew no moze than what 
they heard in Court, and ſo the Judge knew 
fo much as thep, pet they might make diffe-- 
rent Concluſions, as oftentimes two Judges 
do; and therefoze, as it would be a ſtrange 

aͤnd ablurd thing to puniſh one Judge foz dil⸗ 
fkering with another in Opinion oz Judge: 
ment; fo it would be wozle fo the Jury, who 
are Judges of the Fac, to be puniſhed foy | 
finding againſt the direction of him who is 
not Judge of the Fact, But he that would 
be better ſatisfied in this point, may read 
that Caſe, and the Authozities and Reaſons 

g given by my Lo2d Vaughan, whom J muff 
\ Honour, as a Pan of great Reaſon, 

It is ſhe wed in that Caſe, That much of 
the Oflice of Jurozs, in ozder to their Uer- 
dict, is Miniſterial, as not withdzawing from 
their Fellows after they are ſwozn; not re- | 
ceiving from either fide Evidence after their 
Dath, not given in Court; not eating and 
dzinking befoze their Uerdic ; refuſing to 
give a Uerdic, and the like; wherein ik 
they tranſgreſs, they are finable: But the 1 


Pn — IV 


EF.” — «a ae 


Verdict it ſelf when given, is not an Act Mi- 
niſterial but Judicial, and acco2ding to the beſt 
of their judgment ;. foz which they are not 
finable, noz to be punicht but by Attaint. 
oz can any Man ſhew, that a Jury was 
ever punicht upon an Inkozmation, either in, 
Law 92 the Star-Chamber, where the Charge 
was only, for finding againſt their Evidence, or | 
giving an untrue Verdict, unleſs Imbracery, 
Subornation, 93 the like, were jopned. 


But 


Tryals per Pais, 


But the Fining and Impriſoning of Jurors 
for giving their Verdicts, hath ſeveral times 
been declared in Parliament an Illegal and 
Arbitrary Innovation, and of dangerous 


conſequence to the Government 3 the Lives Keeble 2 part, 
and Liberties of the People. This cele- 180, 1 part, 
bzated Trpal by Juries having bien con⸗ 69. 


firmed by many Parltaments, 
Littleton, Sect. 368. tells us, That as the 


| Jury may find the matter at large, that is a 


Special Verdict, (which the Court cannot re- 
fuſe, if it be pertinent to the matter put in 
Iſſue) and leave the Law to the Court, ſo.if 


the Jury will, they may take upon them the 


knowledge ok the Law upon the matter, and 
map give their Uerdict generally, as is put 
in their Charge. As foz Example, upon all 
General Iſſues; as Not Guilty, pleaded in 


Trelpals, Nil debet in Debt, Nul tort, Nul 


diſſeiſin · in Aſſiſe. Ne diſturba pas in Quare 
Impedit, &c. Though it be matter ok Law, 
whether the Defendanc be a Treſpaſſer, a 
Debtoz, Dilleiſoz, oz Diſturber, in the pars 
ticular Caſes in Jſſue ; pet the Jury find not 
(as in a Special Uerdic) the Fact of every 
Cale by it ſelt, leaving the Law to the Court, 
but find fo2 the Plaintiff oz Defendant, upon 
the Iſſue to be tryed, wherein they reſolve 
both the Law and the Fac complicatelp, and 
not the Fact by it ſelf. And ſo upon Not 
Guilty to an Indictment of Felony, bzeach 
of the Peace, Trelpals, &c. and other Caſes 
where the Law and the Fact are complicate 
and joyned, they may determine upon both: 
Pet J muff give them my Lozd Cokes Cau⸗ 
tion, which is, That although the * ik 

thep 


Hardres Rep. 
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they will, may take upon them the knowledge 


of the Law, and give a general Uerdict, yet 


it is dangerous fo2 them ſo to do; foz if they 
do miſtake the Law, they run' into the dan- 
ger of an Attaint, Therekoze to find the 
matter ſpecially, is the ſafeſt way where the 
Caſe is doubtful, N _ 
And to end, as J began, That Decantatum 
in our Books (as my Lo2d Vaughan calls it) 
Ad quæſtionem facti non reſpondent Judices, ad 


quæitionem legis non reſpondent Juratores, lit⸗ 


terally taken is true; fo2 ik it be demanded 


mhat is the Fac - the Judge cannot anſwer 


it. Ik it be asked, what is the Law in the 


Cale: the Jury caunot anſwer it. But upon | 


the general Jſſue, if the Jury be asked the 
Queſtion, Guilty oz not? which includes the 


Law, they reſolve both Lam and Fac, in 
. anſwering Guilty oz Not Guilty. So as 


though they anſwer not ſingly to the Queſti⸗ 
on what is the Law? pet they determine the 
Law in all matters where Illue is joyned 
and tryed, but where the Uerdict is ſpecial, 
But in ſuch Caſes the Judge cannot of him⸗ 


ſelf anſwer o2 determine one Particle of the 


Fact, but muſt leave it to the Jury, with 
whom let ic reſt and continue ko; ever, as the 
beſt kind of Trpal in the Wold foz finding 
out the Truth; and the greateſt ſafety of the 
juſt Pꝛerogatives of the Crown, and the juſt 
Libercies of the Subject; and he which de- 
fireth _ foz either of them, is an Enemy 
to both. 
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A Form of Challenge to the Ws 


T nunc ad hunc diem ſcikt, 8c. venit 
pꝛedict' A. Quer F B. Tefens Pp at- 
toznat ſuos, & Juratozes fuer JImpanellak & 
demand & venerunt, c inde pꝛedid B. Ca⸗ 
lumniavit Arraiand pannelk pzed quia, cc. 


This muſt be read by the Councel in French, and 
delivered to the Clerk to read it in Latin. 
2 2 p A 


Precedents, &c. 


A Challenge to the Array, becauſe the Sheriff 


| 15 Coulm, Ec. 


Et ſup hoc idem Henricus Vernon calump- 


niat Arraiamentid pannelli pdict' quia die 
quod pannellid illud arriat fuit p quendam 
Johannem Zouch Pilitt jam & tte Arrai⸗ 
menk p2ed fac” vie pzed Cond Derb' qui 
quidem vie eff conſanguineus pzeb Johannis 
Maners viz, filij Georgij Zouch Ari filij Jo- 
hannis Zouch Mik fit Johannis Zouch Ari filij 


Johannis-Zouch Ari filij Willieimi Domini 


Zouch filij Alan Domini Zouch filij Williel- 
mi Domini Zouch filij Elizabethe filie Willi- 
elmi Domini Roos Patris Willielmi Domini 


Roos Patris Thome Domini Roos Patris 


Elianore Patris Georgij Maners Militis Pa⸗ 
iris Thome Comitis Rutland Patris pzed 
Johannis Maners Et hoc paratus eſt Gificare 
unde petit Judicium ac quod pannellum pꝛed 
caſſetur; c. que quidem calumm ꝑ pꝛed Tho. 
Stanley dedic ꝓ N. Sturley de Beachiff Ar. & 
R. F. de T. At triatozes ad hoc electos & ju⸗ 
ratos compta eſt &a Ideo pannellum p2ed' 
caſſecur, & amoveattur, c. Cokes Entries, 


340. 
A Challenge becauſe the Sheriff is Tenant, t. 


Et ſyp hoc idem Johannes Dond St. John 
die qd J. D. Ar vic Conn Pb jam exiſtit quod⸗ 
que idem J. D.tenet duodecim acras pꝛati cum 
Ptii) in Budenham in Cond p2eb de ipſo 
Johanne Domino St. John ad voluntatem p 
reddit 40 s. eidem Johanni Domino St. John 

an⸗ 


. 


my Ai. a. _ a. 4c. Aaawma 


Precedents, &*c. 


annuatim ſolvend Et ea de cauſa petit bre 
Domine Regine de ve. fac? hic xijcem, cc. 
ad triandum exitum Pb ſuperius junck Coꝛo⸗ 
natozibus ejuldem Domine Regine in Cond 
p2ed dirigend, #c. Sup quo p2ed Tho. die 
gd p2zed Jo. D. non tenet pzeb rij acras pꝛati 
cum Ptild nec aliquam inde parcelk de Pfat 

. Domino St. John ad voluntat put idem 

ohannes Dominus St. John ſuperius alle- 
gavit Jdeo non obſtante Calumpnia pes 
Jo. Domini St. John ad pꝛefat᷑ vie Pzeceptid 
eſt eidem vic qd ve. fac. hic, c. Cokes Entries 


397. 


A Preſident of a Challenge for default of Hun- 
dredors which hath been ſeveral times made 
uſe of at the Aſſiſe. | 


Et ſup hoc pzeb A. B. ꝓ C. D. Attozid 
ſuum ve) & Calumpm Arratament pannelk 
pꝛed - quia diE quod villa de Dale in Con? 
P2ed in qua quidem villa cauſa Actionis oꝛi⸗ 
tur & in narratione pꝛeß quer locat & ozir 
ſuppoid eſt & Tempoze Arraiamenti pannel- 
li illius fuit & adhuc eriftic infra hundzed . 
de \Downs in Com p2ed quodqʒ modo vie 
Cord p2eb non Retoz1) ſeu impannellavic 
aliquos hundzedozes de hundzed deDowns pꝛed 
ad triand exit ink partes pꝛed modo junct nec 
Jur modo Impannellat & reto21) habent ſeu 
aliquis eozundem Jur habuit vel modo ha- 
bet aliquas fas ſeu tenementa infra hun⸗ 
d2ed de Downs p2ed nec habent habner ſeu 
aliquis eozundem Jur habuit tempoze Ar- 
raiamenti pannelli pzed leu unquam antea 
vel poſtea leu habitant vel commozant auc 
17 Z 3 aliquis 


Precedents, &*c: 


aliquis eozundem habitabat vel commozat 
infra hundꝛeß Pd modo vel Tempoꝛe Arrai- 
amenti pannelli illius Ct hoc parat eſt ve- 
rificare unde per Judicium Et qb pannel- 
lum illud Caſletur, ec. | | 


This muſt be under Councels Hand, and the 
Proceedings herein you may read before; if they 
Demur, thus, 
Mozatur in Wege 
W. T 


Jopnder in Demurrer 


G. D 


The Form of a Challenge made by the Defen- 
dant , becauſe the Plaintiff is the Sheriffs 
Couſin, *” | | 


Ct ſup hoc p2edicus Defendens p A. B. 
Atto ſuum ver) & Calumpid Arratmenk 
pannelli pzed quia die quod pannellum illuv 
fact & arraiat᷑ fuic p C. D. Ar modo E Tem⸗ 
po2e Arraiament pannelli Pd vie Cond pꝛes 
qui quidem vie eft Conſanguineus E. H. gel» 
modo dimif{ozis quer in narratione Pd quer 
mentionak videlk filius G. H. gerd filij K. L. 
filie M. N. flij O. P. Patris Q. R. Matris 
pꝛed E. F. modo dimiſſozis quer in nar pꝛeð 
nominak Et hoc parat eſt Gificare unde per 
Judic & qd pannellum illud caſſetur, Ec. 

If the Plaintiff deny the Kindred and Affini- 
ty, then thus, | 

Nient Couſin par le — 1 


P r ecedents, Ge » 


Then are two or more Triors ſworn, but ſel- 


dom more than two, and (after they have heard 
the Proofs and Evidence given to make good 
the Defendants Plea) they give their Verdi& 
accordingly. 
Note the Plaintiff may, if he pleaſe, Demur 
upon the Challenge. 


A Challenge to the Array, becauſe no Knight 
was returned upon the Jury. 


Et ſup hoc pzedicus Comes p A. B. At⸗ 
toꝛd ſuum | vet) x Calumpid Arratiament 
pannelli Aſſiſe p2ed. quia die qb ipe eſt E 
Tempoze Arraiamenti pannelli illius & ans 
[tea fuic & adhuc eſt umd magnak & parium 
hufſus Regni Angliz & vocem & locum in 
quokibec Parliaments eſuldem Regni ha- 
bens Et qd Arraiamenk Allize pannelli pꝛed 
Arraiak fuit p C. D. Mik nuper vic pzed 
Cond E. nullo Pilice in eodem pannello 
Arratament illius niak & retoꝛũd exiſtem̃ ſi- 
cut eſſe debuit ſecundum legem hu us Regs 
ni Angliæ & hoc parat eſt verificare unde 
pet Judi Et quod pannellum illud Cal⸗ 
ſetur, ec. 7 


Mies Tiel Challenge in le liure de Mons 
ſieur Plowden, & Demurrer ſur ceo, joinder 
in Demurrer & Judgment que le pannel 
= caſſle en le Caſe del Count de Darbie , 
O. 117. 


2 4 


Precedents, ec. 


A Challenge againſt the Sheriff for Return- - 


ing the Jury at the Inſtance, Requeſt and De- 
nomination of the Plaintiff. | 


Ct ſup hoc eadem A. B. p C. D. Attoꝛm 
ſuum ver) & Calumpid Arraiament pannel- 
li ejuſdem Jur© quia die qd pannellum il⸗ 
lud fact & arraiat fuit p E. H. Pik modo 
vie Cond p2eb & Piniſtros ſuos ad denomi- 
nationem & pꝛomotionem ipſius quer in fa- 


vozem ejuldem quer & hoc parak eft verif⸗ 


care, unde per JudiC & quod pannellum 
illud calletur, cc. 


To which the Plaintiff may plead that the 
Array of the Pannel pꝛe bene c equalit 
factum & arraiat fuit p pꝛedictum vie c Pi⸗ 
niſtros ſuos, ec. juxta officij ſui debik, 


Or the Plaintiff, if he will, may confeſs it: 
But if he plead, then the Judges immediately 


aſſign Tryors to try the Array, which ſeldom 


exceed two, who being choſe and ſworn, the 
Aſſociate or Clerk in Court doth declare and 
rehearſe unto them the matter and cauſe of 
the Challenge, and after he hath ſo done, con- 
cludes to them thus. And ſo pour Charge is 
to enquire whether it be an even and Im⸗ 
partinl Array, oz a favourable one: And if 
they athrm it, then the Clerk enters underneath 
the Challenge, 


Affirmatur, 


But 


thi 


> 


, Precedents, Ge. 


But if the Triors find it favourable, then 
thus, g | . 
| Calumpnia vera. 


A Challenge becauſe that the Town is with- 
in an Hundred of which the Plaintiff is 
Lord, and prays a Writ to the next Hun- 
dred. 


Ct ſup hoc pzed A. die quod p2edica villa 
de Dale in qua tranſgr pzed faca fuit eſt 
infra hundzeß de B. Et quod ipſe. eff Dns 
ejusdem hundzedi quodque omnes lib Te⸗ 
nentes infra hundzed illud ſunt infra di⸗ 
ſtrictionem ipſius A. Et ea de cauſa pet bꝛe 
Dond Regis de venire faciend hic rij, 6c, ad 
triand exitum p2edicum de pꝛox viltd in 
Cond p2eb extra hundzed p2ed ville de B. 
pꝛox' adjaceñ vie Cond. p2ed dirigend Et 
quia pzeb Defendens hoc non dedic et con- | 
ceditur, #c. Jo pꝛecepk eff vie quod veni⸗ 
ve fac hic in Daab ſi Hillarii xij, &c. 
de pꝛox viſtd in Cond pzed extra hundꝛed 
p2eb p2edicte ville de Dale. pꝛox adjacer p 
quos, cc. Et qui nec, ct. ad Reconid, fc. 
quia tam, cc. ä | 


Challenge becauſe the Sheriff and two Coro- 
ners are Tenants of the Plaintiff, and a 
Ven. fac, awarded to the reſt of the Co- 
roners. 


Et ſup hoc p2zev A. B. dic quod tam pꝛeb 
C. D. Piles nunc vie Cond pzeb qm̃ F. F. 
e 


Precedents, &c. 


& G. H. duo Coꝛomd ſunt Tenentes ipſius 
nunc 1. & infra diſtrictkionem ſuam Et ea 
de cauſa pe? br̃e ipſtus Dory Regis de Ven. 
fac. hic rij. cc. E. A. & R. P., reſid Cozoid 
ejuldem Dowd Regis in Cond p2ed diri⸗ 
gend ad triand exit pzed & quia pꝛeb W. 
hoc non dedit et conceditur, cc. Jb pꝛec E. A. 
t R. P. quod Uen. fac. hic, cc. ns. 


Challenge where after the laſt continuance the 


Couſin of the Plaintiff is made Sheriff after |. 


Iſſue joyned. 


Qua tam, cc. Ad quem diem hic ved 

partes, cc. Et vie non millit bre Et ſuper 
hoc p2edictus Quer dic quod polt ultimam 
continuationem placiti vive? poſt Ogab 


fei Pichs ultimo pꝛekito de quo die loquela | 


pꝛeb ulk continuak fuit hic ulque ad hunc 
diem ſcilicet tali die ultimo pꝛet ito Domi⸗ 
nus Rex nunc p lt as ſuas patentes coms 
miſlit cuidam A. B. mili cuſtodiam Cond pb 
quarum quidem literarum pate pꝛetextu 
idem vie Com) illius jam exiſtit Quiqui⸗ 
dem A. B. eft Conſanguineus pzeb quer vizt 
fir, cc. Et ea de caula pet bzeve Domini 
Regis de Uenire fac hic xij, cc. Cozoid Die 
Cond Regis Cond pzed dirigend Et quia 
pꝛedictus Defendens hoc non dedicit ei conce⸗ 
ditur, cc. Et pꝛec eſt Coꝛomd Dond Regis 
Co nd pꝛed quod Mei fac, ec. 


Chal- 


Ct 


Precedents, c. 


Challenge becauſe the Sheriff is of Councel 
with the. Plaintiff, and bath received Fees, 
and the Defendant doth deny the Challenge, 
therefore the Uenire facias awarded to the 
Sheriff notwithſtanding, 

W 
Et ſup hoc pꝛedictus quer die quod quiz 
dam A. B. vie Cond pzed modo exiſtit qui⸗ 
quidem A. B. eſt de conſtliis ipſius quer & 
habet de eodem quer Annuum Reddicum 
ſive feod xx l. Et ea de cauſa pet᷑ bfe Word 

Regis de veni' faciend hic rij, gc. Cozoid 

Dor Regis Cord = dirigend Et quia 

pzedicttis defendens Hoc \ dedi@ JAdeo non 

— allegatione pzedie quer pee eff 

vic, t. 


7 


Challenge becauſe the Plaintiff is Brother to the 
Sheriff. | 


Et Cuper hoc idem querens die quod 
A. B. miles vie Com pdice exiſtit © frater 
ejuſvem quer & ea ve cauſa pet bte Dond 
Regis de Uenire factend hic riß 4c. Co20id 
die Dor Regis Corr: p2ed dirigend Et quia 
p2eb vefendens hoc non dedicit et conceditur, 
Fc, Jdeo, fc. | 


| Challenge where the Plaintiff is Sheriff, and one 
of the Coroners is his Tenant. 


Et ſuper hoc die Quer dic quod ipſe eit 
vie Cond Pvie & quod ſunt in eodem Com̃ 
Duo cozo) videlk R. H. & R. D. quodque 

| idem 


_ Precedents, Goc. 


Paſch. 24 H.3- idem R. H. unus CozolD ejuldem Cond te- 
Rot. 138. net de iplo quer unum Pelluagium, xc. p | 
fidelitatem & annuum reddik fingulis annis | 4, 

ad feſta, ec. per equales pozcones fſolvens 4 

Et eis de cauſis pek bie Dond Regis de 

enire kae hic riß, cc. pfat R. D. alk 2 

*Co2o1) Cond pꝛediaus dirigend & quia, ; 

Fc. conceditur Ct pzecept elt eidem R. D. 

quod, Cc. T7 7 


Another Challenge to the ſme purpoſe. 


(ch. Et ſuper hoc ivem quer dice quod A. B. 
Paſch. and ä 
21H. g. Rot, vic, Gt. tenet decem acras terre cum pertiid — 


424. Fc, de ipſo quer ut de Panerio , &c. per Ic 
fidelitatem, cc. Ct ea de cauſa pek bie ut | 

ſupra. t 

K 

| 

Challenge becauſe the Wife of the Plaintiff is | - 

Kin to the Sheriffs Wife. C 

| e 

Et lup hoc idem Querens die quod Pdicta | 4 

Mich, v1 H.7- Bridgitta nunc uroz H. I. modo vic cord pze6 | 1 
453. conſanguinea A. uxozis pꝛefak quer videlt | |, 
filia M. ſo20zis ipſius A. uxor pzefat quer 1 

Et ea de cauſa pet bre, ac. Cozoid, ec. 1 

| | 

| 


Challenge becauſe the Plaintiff is the SheriffsSer- 


vant. 


Et ſuper hoc idem Quer die quod iple eſt 
ſerviens c de lib. R. T. militis modo vic 
Cond pd & ea de cauſa, cc. ad 

| Chat: 


Precedents, &*c. 


Challenge after the Jury Impannelled, return'd 
and called, becaule the Price in Aid is Sheriff, 
and of the Councel of the Plaintiff , and a 
Diſtringas Jur with a 10 Tales 'Cozoid 
awarded. | 


Et modo bic ad hunc diem ven tam pꝛeð 

R. ac Pdictt J. S. æ W. V. qui ſe ſeparatim 

junxer, et. quam pꝛeb W. M. ꝓ Attozi ſuum 
pzed & Jur inde impannellat exack, quidam 
eozum vem & quidam eozum non vein) pzout 
patet in pannello, cc. & ſuper hoc p2eb R. H. 
ac pzed J. S. & W. V. qui ſeparatim junxer, 
Fc. dic quod pꝛed J. S. modo vic Cond pzed 
exiſtit quodque idem J. S. eſt de feodo pꝛed W. 
# conſilio in pꝛemillis & aliis negociis ſuis 
e aliis de cauſis pet bꝛeve de diſtring Jur 
Jure pzedicte unacum decem talibus de viſu 
p2eb eis imponens Cozold Dond Regis g. 
Cord pzedice dirigend ſuper quo queſiT 
eſt a pzedicdo W. M. ſiquid pꝛo ſe habeat 
vel die ſciat quare bꝛeve illud Cozoid Dorm̃ 
| Regis Cond pzed diſtring Jur Jure pzes 
unacum decem talibus de vilu pzed eis im⸗ 
| ponend ratione pꝛemillozum fieri non debet 
quia dic quod non Ideo p2ecepk elf Cozord 
Dory Regis pzed quod diſtring Jur Jure 
p2eb P omnes terras, cc. & quod de irik, cc. 
Ita quod habeat cozpoza, &c ad fac Juram 
pꝛed Et appoid ei decem tales, ac. 


Sur Hill. 9 H. 
1343 · 


Precedents, &. 


Challenge becauſe the Plaintiff is one of the She. 
riffs of London, and the Uem fac award- 
ed to the other Sheriff. 


Et ſuper hoc Pdictus Nuerens dic quod 
iple ac quidam Johannes Blunt miles ſunt vie 


London & p39 eo quod ipſe eſt unus vie Lon | 


don per quod pꝛoceſlus de Uenire fac hit 
xij, c. adtriand exit pꝛedicum p2efat J. B. 
tantum dirigetur, &c. c quefik eff a p2efat 
defend ſiquid dicere ſciat quare pꝛoceſſum 
illi pzefat Johanni Blunt altero vic, cc. tans 
tum ea ratione fieri non debet aul die quod 
non. Ideo pꝛet᷑ eſt eidem Johanni Blunt alte⸗ 


ro vic, gc. quod Uenire fac in Octa b Pur: 
Ita quod p2edictus querens in nullo fe incro- |. 


mittak xij, Ec. per quos, cc. c qui nec, Ec, 
_ ad recogm̃, ec. qui tam, Ec. 


Challenge to the Deputy Sheriff, becauſe he 
Impannell'd and returned the Jury at the 


tiff, 


Et ſuper hoc pzeb Defendens Calumpid 
Arraiam̃tum pannelli Jurate p2eb eo quod 


pannellum illud facum & arraiak fuic pT.W. | 


tub⸗vic Cond pzed ad denominationem pꝛes 
quer & in favozem & pꝛomotionem ejuldem 


quer quequidem Calumpnia per Triatozes 


ad hoc elect & Jurat Comperta eff vera 
Adeo, cc. 


Chal- 


inſtance and denomination of the Plain»: | 
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Challenge by the Kings Serjeant upon an In- 
dictment of Felony, becauſe the Sheriff re- 
turned the Jury of Life and Death, at the in- 
ſtance and requeſt and denomination of the 
Priſoner. 


Laurentius B. nuper de A. in Cow pꝛesß 
gem capk, ec. Recitando totum indictamen- 
tum uſque Adeo fiat inde Jura, ac. ſuper quo 
A. B. ſerviens Donn? Regis ad legem pꝛo eo⸗ 
dem Domino Rege Calumpid Arraiamenk 
pannelli Jurat Pb quia dic quod pannellum 
illud fack & arraiak fuit p Henricum Forteſcue 
vie Cord pꝛed ad denominationem pzefat 
Laurentij & in favozem & pꝛomot ionem ejul⸗ 
dem Laurentij quequidem Calumpid Tria⸗ 
£03es inde Jur compert eſt vera Ideo pannel⸗ 
lum amoveatur & caſſetur, gc. & Uenire fac 
awarded to the Coroner. - | 


Challenge by the Kings Serjeant for the King to 
ſome of the Jury for Default of Freehold , to 
the value of 40 s. per Annum. 


Super quo facta publica pꝛoclamatione pꝛo 
Domino Rege, cc. ac quidam J. G. miles ſer- 
viens die Dorm̃ Regis ad legem nunc pꝛo eo⸗ 
dem Domino Rege vel) & quidam Jur modo 


compared vidert J. L. in Jurand pzed Jurak 


exiſtit Et quia reſid Jur ejuldem Jute modo 
Compared yon habent terras ſeu tenementa 
in Cond pꝛed ad annuum valozem xl s. a pans 
nello illo penitus extrahuntur, xc, 


Mich. 
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Entry of a Mich. 23 and 24 Eliz. Rot. 109. There⸗ 
Challenge af- foze came thereupon the Jury befoze our L ozd 
I _— the King at Weſtminſter, the dap, 6c. and 
Sheriff is Who neither, 8c. to Recognize; &c. becauſe 
amoyed, Sc. as well, &c. the ſame day is given to the laid 
Parties there, &c. at which day befoze the 

ſaid King at Weſtminſter, came the ſaid Par- 

ties by their ſaid Attoznies, and the Sheriff 

Between Bark- [ent not the UWrit 3 and upon this, the lame 
ley and 7effer- Plaintiff ſaich; That after the-laſt continu- 
ſon. ance of the ſaid-Plea, that is td ſay, after 
the Saturday next after, &c. now laſt paſt; 
from which day the laid Plaintiff was conti- 

nued here until this day, that is to ſay, the 

day, &c. R. P. Eſq; late Sheriff of the ſaid 

County of E. from the ſame Office of She- 

riff of that County was duly amoved, and 

the ſaid King now by his Letters Patents 

hath committed unto one T. P. Rnight, che 

Cuſtody of the laid County of E. by pꝛetence 

of which laid Letters Patents; the laid T. P. 

now remaineth Sheriff of that County, which 

ſaid T. P. of A. at A. afozeſaid, took to his 

Wife Anne of the Blod ef M. now the Wife 

of him the Plaintiff; that is co ſay, the 
Daughter of R. D. the Son of W. D. Knight, 
Father of Anne, Mother of the laid M. now 

Wife of him the Plaintiff; which ſaid T. P. 

Knight, and A. had Iſſue between them A. P. 

yet alive, and in full life remaining, at A. 

afozeſaid, and this he is ready to pzove, 6&c. 

And fo2 that cauſe he pꝛapeth a Writ of 

our Lady the now Quckn, ok Venire fac to 

try the ſaid Iflue in fozm afozeſaid joyn⸗ 

ed, to be direced to the Cozoners of the faid 

County 3 and becauſe the laid Defendanc 

2 doth 
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doth gain⸗ſap, and doth not grant that to be 
true, therefoze not withſtanding the ſame 
Challenge, a Command is to the Sheriff, 
that he make to come Twelve, &c. of the 
Uiſne of B. by whom, &c. 


-; Eaſter Term, 38 H. 8. Rot. 558. And heres challenge to 
upon the Defendant doth Challenge the Are the Atray, be- 


rap of the Pannel of the ſaid Jury, becauſe 
be ſafth, That chat Pannel was made and 


cauſe the Co- 
roners made 
the Pannel at 


arrayed by A. and C. Cozoners'of the ſaid the Denomi- 
County, at the Denomination and in favour o&ioo of the 
of che Pannel of the ſaid Plainciff, and this Plalnciff. 


he is ready to verifie, and requeſteth rhat the 
fame Pannel may be quaſhed. And the ſaid 
Plaintiff ſaich, That the ſaid Pannel by the 
ſaid Cozoners, was well and equally made; 
and not at the denomination, noz in favour, 
noꝛ in pzomotion-of the ſaid Plaintiff; wheres 
upon the ſaid Juſtices by the conſent of the 
ſaid Parties, did chuſe and alligy D. and E. 
two of the ſaid Jury now appearing, to try 

the ſaid Challenge; which ſaid Zryozs bes 
ing elected and tryed, lay upon their Paths, 
That the ſaid Pannel was well and faichs . 
fully made and arrayed by the ſaid Cozoners, 
and not at the denomination, neither in fas 
voir, noz in pꝛomotion of the ſaid Plaintiff; 
whereupon the Juro2s of the ſaid Jury being 

called, tryed and lwozn, ſap, &c. . 


A precedent of Challenge to the Array. 


Pay it pleaſe you, Mꝛ. Baron, This En- 
queſt pou ought not to take, foz that Sir John 
Ramſden, Knight, 9am of the County of 

Toca A a ; 


York, 


A „ « del 
83 
2 
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York, who div return the Pannel berwern 
Ihe ſaid A. Plaintiff, and B. Defendant, is 
Couſin to the Plaintiff, &c. and ſhew how 
"of Kin, &c. and lo where the Challenge is 
foz lack of Mundzedozs, oz other principal 
Challenge, put it down, &cc. and this he is 
a ready to- aber, -whereof he pꝛays Judgment, 
and that tho 1 Panne be quathed, ; 
Orcs And nam at this day 8. &c. comes 
-- the afozeſaid:}. S. Plaiutiſf, and J. B. De⸗ 
1 fondant by their Actozniks, and the Juro)s 
allo Jinpannellen and demanded did come; 
and theroupon the laid J. B. doth Challenge 
_ Artay of the Pounef akozeſaid, bernie 
6. : 
This muſt be put in Wrking; but under 
CN where thioChytlenge is: to 
che Poles, it is a ſhozt: way by a Uerbat 
Challenge; ſe the Learning of this is ex 


renee —_ pd copions in crane —_ 


mw 


A Precedent of: a Plea aſter the 1 Continuance. 


Aud nom at this day, ec. tomes tuch a ont | 
Defenvant,: by J. C. his Councel, and ſaith; 
This Action ths Plainciff againſt the Defenz 
dant ought not to maintain; foz that after 
the Quindene of the Moly Trinity laſt paſt, 
from which day until ſuch a day. in Michael- 
mas Term next; unlefs the Juſtices of Al⸗ 
ſiſes come befoze ſuch a day, &c. the Action 
afozcfaid-is-continued, &c. the. Plaintiff by 
his Deed dated, 6c. did Releale , &c. and 
yew, &c. the Matter what it is, — 

bates 
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abatement in Bar dilatozp';-.03 peremptoꝛzp, 
as the Cale is, &c. any this 55 f is Toady: to 
aver. 
Note, Brock in his Abddgmenii: Tix 2 
tindance- Gau 83. laps, That after the In⸗ 


queſt. is awarded to inquire of: Wamages, 


Dhe Delendant cannot plead a Plea Puis le 
darmin Continuance,; — hy ac no 1 
in Court ta plead. 

The day of Niſi prius and day in Bank are 


all due; ſo thats a meleaſe made betwirt theſe 


days rannot be pleaded in Bank; but it ſems 
that a-Reteaſo made borwien the dap of the 
Venire facias: rt nn anv:the Mit of Nif 
prius amartem anu-che-vap-of che Niti. prius 
map be pleaded at tht day αινντ,Lvtii prius, 
vnt not after the Merbict, 21 Hz: &. f. 10. 
Bro. T Jug: &. 31 Tir. ontimance, 76. 
42, 275 13. 22 
A Pan ſhall have but one Peg alter the 
kat CTontinuante; ko the ' Plaineiff- ſhall 
not be delayed aß infmtütn, 16 H. . 11. 
Bro. Tit. Continckince, 59% 41. 45j N. 5. 
22 27 5. 32:4 BY 
After che Jnqueft: taken by: default, and 
befoze Judgment, the: Dekendant came and 
pleadtd an Arbitreme it made after che Lait 
tinugnct and bp the Opinion ok che 
Court, he had no dap in Court to plead this 
Plea, anv*ewas fass, That he could Pfead 
ud Plea in ſuch Cote, but ag Amicus Cu- 
Nez and of matter“ apparent he ſhall be ro⸗ 


delbed, otherwite n the muſt relozt to his 
. e 2¹ H. 7. I OY Ibid. 
7 


, >» 


* 
2 = a 
j 


9 | But 
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Eut if the Jury remain foz default of Ju⸗ 
rozs, the Defendant may plead a Releaſe, 
&c. at the dap in Fank Puis le darrein conti- 
nuance, although he div not offer it at the Ni- 


ſi prius, otherwiſe if the Jury had been taken 


at the Niſi prius. 22 H. 6. 1. Broke ib. 30. 

Al it be pleaded at the Niſi prius, the Coutt 
Recozd the Plea, and viſcharge the Inqueſt, 
and give dap to the Parties in Bank, Ibid. 


34. 8. 1 

In Debt after Iſſue jopned, the Defen⸗ 
vant at the Niſi prius pleaded payment of part 
after the latter continuance in abatement. - 
And the Jury being diſcharged, and che Plea 


adjourned in Xauk; foz that no place . | 
payment was pleaded.che Plainciff had Judg- 


ment to recover his Debt, becauſe after Iſſue 
jopned, ng Reſpondes ouſter tan be awarded. 
L. 5. E. 4. 139. Alcyn's Reports 66. in the 
Caſe of Beaton and Forreſt. 
Row, although when difficulty ariſes in 
the Evidence, the matter is moſt commons 
Ip (ot late) found ſpecially, and Demurrers 
on che Evidence are ſeldom uſed; vet in aſs 
much as it is ſometimes done, and that our 
Pꝛacticer may be pzepared wich an Authen- 
tick Pzecedent foz that purpoſe, A ſhall tran⸗ 
ſcribe one out of Cokes Entries, f. 134. viz. 


_ Poſſtea die t loco Infra Contenk Coram 


Jacobo Dyer Pilite Capitali Juſticiarx Dor 
Regine de Banco c Nicholao Barham uno ſer⸗ 
vienk dick Dor Regine ad Legem Juſtie 
ipũus Domine Regine ad. afliſas in Conwy N. 


' Capiend alſigid p fozmam Statuti, c. Ueid 
infra nominak J. A. qud infra ſcript H. C. p 


at⸗ 


\ 
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atturnak ſuos infra contenk & Jur Jure unde 

infra fit mentio Exack ſtmilit vener Qui av 

veritatem de infra contenk dicend, elect, tri⸗ 

ati, & Jurati fuer Super quo *“ pzeb H. per | 
quendam J. B. de Conlilio ipſius H. C. mas * 5.2: Pe 


nutentione exitus interius junck Cozam 72 ans 


reddant, ec. ; quidem . D. 
jurat. exiſten. 


dedlt in Evident. Jur. pred. & juravir in his Anglicanis verbls, vide- 


licer, That upon diſcourſe, e. [and ſo recite bis Evidence.] Ec . 
F. E. jurat. exiſten. dedit in Evident. Jur. pred. & juravie in his 
Anglicanls vebis, videlicer, That, cc. [And ſo recite bis Evidence,] Et 
ſupra inde H. P. ex confilio Def. dixit quod — pen ſuperius 
la cadem dat. non fuic ſufficiens in lege ad manutenend. exit. pred. 
Et moratur in Lege ſuper Evidenc. pred. Er hoc, c. Et pet. xc. 
Ex pred. cauſis ex parte pred. Quer dixit quod fuir ſufficiens in Lege 
Ee hoe, &c, Et pet. &c. ſuper quo Jur. pred. ſuper ſacrm* ſuum dic. 
fi lex fir cum Quer. quod pred. Def. eſt Cul. de Infra content. modo 
& e pred. quer. interlus narravit quodq; pred. quer. occaſi- 
one premiſ. ſufficient. dampu. ad 11 J. ultra mil. & Et pro 
miſ. & cuſtag. illis ad 40 5. Et ſi Lex fit cum Def. Jur, pre tie. 
quod pred. Def. non eſt cul. modo & forma prout pred. quer, luterius 
verſus eum queritur. | | 


Et pzeb J. A. pquend® C. J. de Conſilia 
ſuo dic qv materia pzeb-p pfat H. C. Aur. ps 
ſuperius in Evidentiis oſtens minus ſutf in 
lege exiſtit ad pzoband exitum interius Junct᷑ 
P30 parte eſuldem H. quodq; ipſe ad materiam 
tHam in fozma dn in Evidenk oſtens neceſſe 
non habet nec per legem terr . tenet reſpon⸗ 
dere, & hoc paratus eff verificare, une pzs 
defecu ſufficient mater Jur pꝛed in hac parte 
oſten . inem J. petit Judi®, @ quod Jur de 
Ueredick ſuo ſuper Exik pzed reddenb exone- 
Aa 3 reine 
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rentur & debitum luum inkra ſpeE una cum 
dampm luis occaſione detenk debiti illius 
ſibi adjudicari, cc. | 
Et Pb H.C. Ex quo ipſe fuffie mater in 
lege ad manutenenÞ- exif infra content p20 
parte ipſius H. Jur Pd ſuperius in Evident 

boſtenl. qb4pſe pat eſt verificare , qua qui⸗ 
dem, materia) Pd J. non dedicit nec ad eam 
.  aliqualicer reſpond ſed verificationem illam 
admittere omnino reculat pet Judic, c quod 

pꝛedick J. ab acttone ſua p2ed verſus eum 
habend ecludatyr „ac quod ,Jur pꝛed de 


Veredick lud ie rk mes reddend exones: 
rentur, be. . 


| "6 picckdent of a Demuurrer upon the foi 
R + 15 dence. | a 

i} * of 
| And nol at t this day the fad Wrath ME 
| gal: - wefenping, by their Attoznies did appear, 


; b1'g and th&Jury>likewiſe did apptar and wore 


ltwozn, Sc upon which Sir T. W. Derſeant 
at Law, of Counſel with the Platn tit, gave 
in Evidence ſo and ſo, and repeat it truly, 
ænd did 1290 oy Surge to find foz the 

ni 


1 Jet, > 5 
dealt 5 ands . 
chat ry the "we = or giving” thefr 


Uer⸗ 
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Uerdic be diſcharged , &c. and that the 
Plantiff be barr'd from having a Uerdict, &c. 
Zhen the Plaintiff joyns and laps, That 


he: hath given ſufficient matter in Evidence, 


to which the Defendant hath given no An- 
wer, &c. and demands Judgment, and that 
the Jury be diſcharged, and that the Defens 


dant be Convicted 3' then the Jurp may give 


Damages, if Judgment ſhall happen to be 
koz the Plaintiff, &c. 


A Bill of Exception. 


Memorandum, That the 1ſt day of Auguſt, 
Anno 1650. befoze T. P. and W. Juſtices of 
bur ſaidLozd the King, fo2 taking Allizes in 
the ſaid County aſſigned, in a Plea of Trel⸗ 
paſs and Ejedment, which J. S. in the 
Court of our ſaid Lozd the King befoze 
himſelf, by Bill doth pꝛolecute againſt E. B. 
ſuppoſing by Je laid Bill, that the afozeſatd 
T. B. &c. [And recite the ſubſtance of the De- 
claration, or what it is, cc. and the Iſſue, and 
then what the Evidence to prove the Defendant 
guilty was, &c, ] Which here was a Surren⸗ 
der ok a Copy-hold out of Court, -&c. and 


that he deſired the Jury afozeſaid :to give 


their Uervic foz the ſaid T. B. of and upon 
the Pzemiſſes, and that he likewiſe deſitev 
the Judges afozeſaid, that they would infozm 
the Jury akozelaid, that the Surrender afozes 
ſaid out of Court made, was good and el⸗ 
fectual in Law, and the afozeſaid Juſtices, 
the akozeſaid Surrender of the Land afs2e- 
laid, with che Appurtenances made out of 

| Aa 4 Court, 


Ebor. ſc. 


1 
4 
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Court, of che Panoz afozeſaid, in fozm afoze- 


ſaid, did affirm to the ſaid Jurozs was not. 


good in Law, by which the ſaid Thomas foz 


that the afozcſaid matters to the ſaid Jurozs 
in Evidence ſhewed, doth not appear, &c. 
did requeſt of the ſaid Juſtites, accozding to 
the fozm of the Statute in ſuch Caſe pꝛo⸗ 
vided this pzeſent Bill, which doth contain 
in it the matter afozeſaid, above by him to 
the Jurozs afozeſaid ſhewed , by which the 
ſaid Juſtices, at the requeſt of the ſaid Tho- 
mas, this Eill have ſealed at IA afozeſatd. 
Vide A Bill of Exceptions in the Kings- 
Bench, upon a Trpal at the Alliſes in Sam. 


Vernon's Caſe, in Brownlows Entries Latine 


Rediviv. f. 129. Where the Declaration, 


Plea, Iſſue and Continuances are ſet fo2th, 


and then the Er ceptions. A very uſeful Pꝛe⸗ 
cedent. | 
De Termino Sancti Pillarſf, Anno Neg- 
ni Domini Car. ſecundi; nunc Regis Angle, 
Fc. 33 and 34. . 
Billa ſl. Samuel Verdon geid um Cler 
ect. | Here recite all the Pleadings and Conti- 
nuances of the Record, | Muiquidem ſeparaP 
exit in fozma p2eb ink partes Pd reſpective 
junck poſtea ſcilk ad Aſſiſas tent apud Caſfr 


Cant in Cond po cozam w. Mountague Ca- 
pitali Baron) Scaccarii dint Dorm̃ Regis 


E H. Windham, Pik un) Juſtic dini Mord 
Regis de Banco Juſtie Did Regis ad Al⸗ 
ſiſas pd p2o-Cortd capi enꝭ aſligũd ſecundum 
fozmam Statut, gc, die Partis 14 die Par⸗ 
ti) Anno Regni die Dm̃i Regis nunc 34. 


ad triacom veveñ Ad quem diem cozD Juſtice 


Pd ved tam pꝛes Sam. Verdon in pꝛopꝛia 
| pers 


ay. cn, voud we? 
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perſona ſua quam ps I. F. per Actozid ſuum 


pred c Jur Jurak il? Jmpannellak exact 


ſimilicer ve) & in Aur ilk ſepara? exit pꝛed 
in fozma p2eb reſpective fjunck jurat᷑ fuer. 

Et ſup triatione ilk in fozma Pd habit in 
manutentione Pd erik ſuperius ulk junck po 
8. V. dedit in evident Jur ſic impannellat & 
Jurat Nuod, dc. [ Here recite what he gave in 
Evidence, ] Ac ſup inde Conſiliarij ex parte 


pzed I. F. interpoſuer & inſiſtebant quod ma- - 


teria 5d Jur Pd in Evidene fic ut p2efercur 
dar non fuit ſufficiens in Lege ad manute⸗ 
nend exit p2ed ex parte pzed S. V. Et ea 
de cauſa petier e pzefat Judice quod mater 
illa foꝛet ſeperalif compk Rihilominus Juſtie 
po declaraver opinioi) ſu? quod mater Pb 
Jur Pb lic ut pꝛefertur in Evidene dat fuic 
 ſufficiew in Lege ad manutenend exif Þb ex 
parte Pb S. v. ſt Jur ilk crederent & inves 
nirent quod, #c. Ac ſuper inde pzefak Juſtie 


per dfreciones ſuas ſecund opinion) ſua) Pb = 


poluer conſtderatioſ / inde Jur Pb ſup quo 
confiliarijÞfat I. F. conceper quod per legem 
terre materie Bd ex parte Pfat'S. V. Jur pd in 
evidene fic ut pꝛefertur dat (licet Jur ilł 
crederent x invenirent qu, ec) non fuer 
in lege ſufficieltd ad manutend exit ilk p Þ6 
8. v. Jdeo poſuer exceptioſd ſud opinion 
Juſtic ps d petier q5 pꝛefat Juſtic oppone- 
rent mam & ſigilt ſua huic bille ſecund foꝛmã 
ſtatuti in hujuſmodi calu edit & pꝛovis ac 


fuperinde Pfat H. Windham appoſuit manus 


x ſigilla ſua adinde ſecundum fozmd) Statu⸗ 
ti pd dak apud Caſtrũd Cank 14 die Parcij 
Anno Regni dick Port Regis nunc 34. 
H. Windham. 

1. Welt- 
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I, Weſtin: 2. 31. 13, E. 1. Mhen the 
Zuſtices will not allow a Bill of Exception 
upon pꝛaper, if the Party impleaded tender 
the lame unto them in wꝛiting, and requires 
their Seals thereunto, they 03 one of them 
- io It the Exception ſealed be 1 not put in⸗ 


the Ring, the Juſtice ſhall be 'fent fo2, and 
if he cannot deny the Seal, the Court ſhall 


pꝛoced to Judgment mn to the Ex⸗ 


ception. Ta 

This Bill of Erception is given by the 
Statute of Weſtm. 2. Cap. 31. befoze which 
Statute a Pan might have had a Mrit ok 


Erroz; foz Erroz in Law, either, in reddi- 


tione Judicij, in redditione Executionis 03 in 
Proceſſu, &c. which Erro; in Law muſt be 
apparent in the Recozd, 02 fo2 Erroz in fait; 
by alledging matter out of the Necozd, as 
the death of either Party, &c. befoze Judgs 
ment. But the miſchief was if either Pars 
ty did offer any Exteption, pꝛaping the Ju⸗ 


ſtices to allow it, and the Juffices over⸗ru⸗ 


ling it, fo as it was never entred of Recozd; 
this the Party could not aſſign foz Erroz, 
becauſe it neither appeared within the Rez 
co2d, no2 was any Erroz in fait, but in Law, 
and ſo the Party grieved was without reme- 
dy until this Statute was. 


This Act ertendeth to all | Courts, to all | 


Actions, and to both Parties, and to thofe 
who come in their Places, as to the Vou⸗ 
che, &c. _ comes in 1600 tenentis. +4 


- 


1 


to the Noll, upon Complaint thereof o a 


Pretedents, ee.” 


At ertendeth not only to all leas Dila⸗ 
toꝛzp and Peremptoꝛp, &c. to Pꝛape es to be 
received, Oier of any Reco2d 02, Died, and 
the like; but allo to all Challenges of Ju- 
ros and any material Evidence given to any 
Jury, which by the Court is Dver-ruled, 
2 
All the Juſtices ought to Seal the Will 
ok Exceptions, vet ik one doth it, jt is ſuffi- 
tent ; ik all refuſe, it is a contempt in them 
all. And the Party grieved may have a 
Writ grounded upon this Statute, com- 
manding them do put their Seals Juxta 
fotmam Statuti & hoc ſub pericalo quod i in- 
&umbit nullatenus omittatis. 

The Party mult pꝛay the Juſtices to put 
their Seals; but ik they deny it they may 
„ ind may do it after Judg# 
ment, 

Ik che Party grieved be dead, his Heirs 
02 Executozs, &c. actoꝛding to the Tale, may 
have a Mrit ak Exroz upon this Bill sf Ex⸗ 
teptions. And no diminution can be alledg⸗ 
ed, 'fo2 the Parties ate conffued to the matter 
in the Bill. 

I the Juſtice dye befoze he acknowled 
eth his Deal accozding to the Att, a Scire 
Facias hall go to his Executoz 02 Admini⸗ 
' ffratoz, foz the death of the Judge is the 
Act of Cod, which ſhall not pzejudice the 


Ne 5 as in the Caſe of a Certificate of 


e Warlhak of. the King's Yolt,” that the 

don outlawed was in the Bing s Dervice 
beyond Dea, in a Writ ok Erro2 a Scire Fa- 
cias ſhall go to the Parſhals Exetutoz oz Ad⸗ 
miniltratoz upon ſhewing the Eertiffeate, I 
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Af the Judge denpech his Seal, the Pars . 
ty may p2ove it by Witneſſes, ib. . | 
Erroz of a Judgment at the Gzand Deſl- 
lions in the County of Pembroke, in an Al⸗ 
ſiſe of darrein Preſentinent, by Hemy Cort 
againſt the Biſhop of St. Davids, Dorothy 
Owen and others, foz the Church of Scack- 
pool. 

The fourth Erroz aſſigned was, becauſe 
the Iſſue being, whether H. Cort did laſt pꝛe⸗ 
ſent one R. D. the laſt Jncumbenc, who was 
Anſtituted and Inducted upon his Pzeſenta- 
tion: The Plaintiff offered in Evidence 
Letters of Inſtitution, which appeared co 
be, and ſo mentions that they were ſealed 
with the Deal of the Biſhop of London, bes 
cauſe the Biſhop of St, Davids had not his 
Deal of Office there, and thoſe Letters were 
made out of the Dioceſs ; and the Defendant 
had demurred thereupon, That choſe Letters 
were inſufficient, and the Demurrer was des 
nied, which Jones ſaid was an @rroz, becauſe 
they ought to have permitted the Demurrer, 
and ſhould have adjudged upon it. But it 
was held, that the not admitting of the De⸗ 
murrer ouccht not to be aſſigned fox Erroz; 
foz when upon the Evidence the matter was 
over-ruled by the Juſtices of Afliſe, chat 
was a pzoper cauſe of a Bill of Exceptions, 
and the remedp which the Statute appoints 
fn that Caſe; And fo2 the matter of the 
Letters of Inſtitution ſealed with another 
Heal, and made out of the Dioceſs, it was 
held chey were good enough, foz the Deal is 
not material, it being an Ac made of che 
Anſtitution, and the Writing and Sealing 

| is 
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is but a Teſtinidnia] chereof, which may be 
under anp Deal, o in any place, But of 
_ point they would _—y Cro. 1 part, 


Tbe Party grieved may have a Writ ot 
Erro;, and may aſſign Erroz upon that Bill 


| ſealed, and alſo fn the Recozd, oz in one 


of them at his pleaſure, F. N. B. f. 21. N. 
Ex rigore juris, it need not be r K Ar⸗ 
reſt ot Judgment, 27 H. 8 - in Tatum's 
Agton upon the Cale. * 


Note, This Bill is to pzevent the pzecipts 


| tancp of the Judges, and ought to be allows 


ed in all Courts, and in all places of Pleads 
ings, and may be put in ac anp time be⸗ 
foze the Jurp have given their Uerdic, 

But this Bill is rarely uſe; there being 


impar congreſſus, betwixt the Judge and the 


Councel ; and the pzudence of che Au 
induce them to find ſpecial Vervics in Caſes 
of doubt and difficulty. 


A Releaſe bee at . Alles after Iſſue 


| " Et 5e Defens in mods perſona ſua veid 
t die quod ps zuſtic Dom Regis pic ad cap- 
tio!) Jur po inter ipſum Defend: e pꝛekak 
Auer pzocedere non debent quia dic quod 
— xij diem F. ult pzeterit de quo die Aur 

9: inter parces::Þd continuat:fuic, e ante 
— diem | ſcilk diem de Alliſe ] ſcflf pzimo 
die M. Anno, ec. apud, Fc. pzeb. quer per 
3 Fc- remifie, dale it, Fc, Et hoc, Ec. 
unde 
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unde pet quod Juſtic pu ad — ur 
Pb ulterius pzocedere — 


da ara 8 
The Death: of one of the +Defendants pleaded 
| ;. alter the laft Gominuance. 47 


Et poen Welfen per A B. a dum 
Wy & Pd.T.. non ven:4:fuy hoc Þ6 Defend 
die quod poſt ult continuatisnem placiti pa 
ſcilł poſt xv. Paſche uli meterit de quo die 
loquela p2ed ulk continuak fuit hic uſque av 
diem \gilf/1n::Gxd ſe? imd tunc pꝛox' [ſe- 
aueñ) & ante eundem diem ful „ die 
aii ulki pretetif pen Fraayud:A. Pu odide, 


placito do tetie Glu paefat T. flat & quit 
D I. $2 bat mon dent: Ybeo nut proceſs 
nec augen N 1 er T. 


RO . 21 Jo $3.8: 
* \ * > Of = ** % 
6 $ _ is s Þ £44 w * E - ' 2 15 $1 2 4. 1. a 
2 | : 
#% -* bs n ans: und 1 


A Baron Challenges the Pannel becauſe no 
Knight was returned of the ſame. 

47:1 4336 e Nina sch 36 babes % H 

Et ſup hoc idem T. calumpniat — 


arraiament pannelit til iu uit Baro 
Neguz Aaglie-Aecun e mem hann in 
guor Parltantento hujus ReFyitodque in eos 
panneUd aiulius:-Piles-nominat: & rer 
exiftic:Ec hoc paratus pt verificave anive poi 
tit: Judicium ue Wir caller 
eur, ec. 1.1 1 12180 1 MIM ud 

9 Ai e eee ee in OR 24 
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37881. 

Na ie e ee, 3; OT > 2 
| Evidence, and Demurrer upon Evidence, ꝙi⸗ 
dleton againſt: Baker. Cro. Eliz, 42. 
ee 1668 397 —— 


In Ejectment, Jt was held bp all the 
Court upon Evidence to a Jury; That if the 
Plajvtiff gine in Evidence any matter in 
Writing oz Recozd, oz a Bentence in the 
Hpiritual Court, (as it was in this Cale) 
andthe:Defenpant offers to demur thereupon, 
the Plaintiff ought to jopn in che -Demurrer, 
oz wave the Evidence; becauſe-che Defen⸗ 
dant ſhall not be compelled. to: put matter 
blk difficulty to lay Gens, and becauſe there 
cannot be any variance bf a matter in Mri⸗ 
ting. But if either Party offer to demur up⸗ 
on any Evidence given by Witneſs, the 
other, unleſs :he-pleaſeth, ſhall not be com- 
pellen to jopn, becauſe the credit: of the te⸗ 
ſtimonp is to be examined by a Jury, and the 
Evidence is, incertain, and map be enfozcep 
maze on lels ;; but hoch Parties may agre to 
joyy in Demurrer upon ſuch Evidence. Any 
in che Quwnz Cale, the ther Party may 
not demur uyon Evidence ſhewy in Writing 
03 Recozd, #82 ghe Nun, uuleſs the Nugns 
Cauncel will thereto aſlent ;; but the Court 
in-ſuch caſe thal{cþarge the Jury to find the 
matter ſpecial iy, as appears.34 H. 8. Dyer 
53. But this ish Pꝛerogative. Vide Lib. 4. 
194« the ſame Cue, and!1;Infti:72,, Where 
my. Lo2d.Cook ſays, It the Plainciff in Evi⸗ 
dence ſhew any matter of Netcom, oz Deeds, 
o. Writings: 03 WW 
(1 alkica 
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| laſtical Court, oz other matter of Evidence 

by Teſtimony of Witneſſes, oz otherwiſe, 

whereupon doubt in Law ariſech, aud the 

Defendant offer to demur in Law there- 

upon, the Plaintiff cannot refule to jopn in 

Demurrer, no moze than in a Demutrrer 

upon a Count , Replication, &cc. and ſo e 

Converſo, map the Plaintiff demur in Law, 

upon the Evidence of the Defendant, but the 

Jovader iy Bings Counſel ſhall not be-enfozced to jopn 
| - mak in Demurrer ; but in that 'cale the Court 
may direct the Jury to find the ſpecial matter, 

So that the ſeveral ſozts of Eridence make 

no difference, as to the jopning in Demur- 


rer. 1 Part Leon. 206, 


Darroſe againſt Newbott. Cro. 4 Car. f. 43; 


An Erroz of a Judgment in Bridgwater : 
The Erroz aſſigned was, koz that, in an 
Action upon the Caſe ſur Aſſumpſit, the 
Parties being at Jſſue-, a Demurrer was 
Joyned upon the Evidence, and chereupon 
the Jury- diſcharged, and afterwards Judg-- 
ment was given fo2 the Plaintiff, and a 
Write of Inquirp of Damages awarded, 
and Damages found, and Indgment theres 
upon; where the Jurszs which came to find 
the Jſſue, although by the Demurrer they 
were diſcharged of the Aſſue, pet ought to 
have aſſeſſed Damages condicionally, if 
Judgment "ſhould be given koz the Plaintiff, 
And in pzoof thereof was cited Newis and 
| Scholaſtica's Caſe, Plo. Com. f. 408. and the | 
old Book of Entries, 8c. And it was ſald 


by 
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by the Court, if theſe. Pzecedents be good 

Law, then it may be enquired ok by the 

ſame. Jury-condicionally : But it may. be as 

well inquired of by a Writ of Inquiry of Note, He that 
Damages, when the Demurrer is determt- — — 5 
ned, and the moſt uſual courſe is, when mit che Fel 
there is a Demurrer upon Evidence, to dence to be 
diſcharge the Jury without moꝛe inqui⸗ true. 

ry. But as my Lozd Chief Baron Monta- 

gue held at the Aſſiſes in Cambridgſhire, 1682. 

it may be one way 02 other, 75 


In the Aſſiſe by R. Newis and Scholaffica his 

Wife, againſt Lark and Hunt, which was 

taken by default, The Precedent in Plowd. 
Com, as to this matter runs thus, © 


Recogid. Aſſiſe Pd exadi venerunt, qui av 

veritatem de pzemillis dicend elect, triati, & 

furaci fuerunt , ſup gno Millielmus Ben- 

lows Serviens ad legem de confilio pꝛe⸗ 

dickozum R. & Stholaſtice in manutentione f 

Alliſe Pb cozam Juſtic Dor Reg de Bane ; 

hic in evidenk Recognif Aſſiſe Pb dixic, quod. 

diu ance diem impetrationis Aſſiſe Pb qui⸗ 

dam Þ, Clark fuit ſeiſitus, &c, Et condi⸗ 

dit teſtamentum & ultimam voluntatem ſua 

in ſcriptis, inter alia, unde pars inde in hiis 

Anglicis verbis ſequitur vide? [ Alſo this is. 

the laſt Will and Teſtament of me the faid 

Menry Clark, for and concerning, fc. ] Et ul⸗ 

terius idem Serviens ad legem ex parte Pb 

R. F ©. dedit in evidenk eild Recognik quod, 

tc. MQuozum pꝛetertu idem jam Serviens 

ad legem exigit quod iidem Recogid Aſſiſe 

Pb Aſſiſam po de tenementis Pb cum pers 
* WS | ti 
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tim in vilu, cc. pꝛo parte ipſozum N. & O. 
triari & comparere debeant, gc. Et vere- 
dictum ſuum dare debent q5 Þb M. Lark e 
J. Bunt dicos R. & B. de tenementis pꝛes 


tum pertim in viſu, cc. dilleiſtverant, tc, 


Et ps W. Lark 4 J. B. in pꝛopziis per⸗ 


| ſonis ſuis die qu evident g allegatiom Bd 


ex parte Pd K. & D. ſuperius allegat minus 
ſufficierd in lege exiſtunt ad manutenend 
Alliſam Pb ad quos ipſe necefſe non habent 
nec Þ leg terre tenentur reſpondere unde 
pzo defectu ſuffictew evident in hac parte 
pet judicium quod juratozes Pb de veredico 
ſuo in pzemiſlis dicend exonerentur, cc. Et 
quod Pb N. P. & B. ab Aſliſa ſua Pb haben6 
pꝛecludantur, & 


Et pd M. c ©. dicunt quod ex quo ipſe ſuf- 
ficied materiam in manutentione Aſtiſe Þs 
in evident recognik pd offend quam quidem 
materiam Þd M. Lark & J. Punt non dedi⸗ 
cunt nec ad eam aliqualik reſpond petunt Ju- 


dicium Et quod iidem Juracor inde exone⸗ 


rentur, c quod Þd WM. & J. de Alliſa illa con⸗ 
vicantur, #c. Sup quo dick eft Necogm p85 
quod inquir que dampna p2eb N. & O. luſti⸗ 
nuer tam occafione difleifine PU quam p2o 
mills & cuſtagiis ſuis per ipſos circa ſectam 
ſuam in hac parte appoſik > conting jndici⸗ 
um pꝛo iildem N. & D. in placito p2eb ly 
evidentias pzed reddit Qui quidem Kecogr 
dicunt ſup ſacrarm̃ ſuum quod | conting ju⸗ 
dicium in placito Pb pꝛo po N. ED. ſuꝝ evi- 


dentias Pd reddi, fivem R. c ©. luſtinuer 


dampna occaſione viffeifine pꝛed ad 13 8. 4 d. 
Juſti⸗ 
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| zuſticiarij hic te adviſare volunt de & ſup 
pzemiſlis pꝛiuſquam judicium inde reddant, 
dies datus eſt partibus pꝛedick, ec. 


Note, ſeveral Exceptions were taken to 
the manner of giving the Evidence; Firſt, 
fo2 that the intire Mill was not ſhewed, but 
part, and that this being the foundation of 
the Evidence, the whole Mill ought to have 
been ſhewed; fo2 there might be ſome other 
matter of ſubſtance , ag a Condition, Limi⸗ 
tation, &c. in the parts not ſhewed. But 
all the Juſtices diſallowed this Exception, 
and ſaid, the Party in any Titte oꝛ Bar, 
needs ſhew no moze than what makes foz 
him. As in an Act of Parliament, in which 
are divers bzanches, tis ſufficient to ſhew 
that b2anch which ſerves ones purpoſe, and 
not like the Caſe of a Fine oz Recovery of 
twenty Acres, where J muff ew the whole 
Recozd, although Jam concerned but in one 
Acre, becaule the Oꝛiginal is intire, and fs 
is the Reco2d grounded upon it. De alſo 
Fulmerſton and Steward's Cale, Plo. Com: 
102. Another Exception was, That the 
Fine was not ſhewed under the Deal of the 
Court, oz the great Deal, hut one part in- 
dented of the Chirograph was only ſhewn, 
which the Jurozs were not bound to believe, 
becauſe it wanted a Deal, But all the Ju- 
ſtices were agcainff this, and ſaid, the Jury 


might find the Fine of their own know- 


ledge, wichout the chewing of the Parties, 
oz they might find it upon the credit of any 
Witneſs that had ſeen it, and the chewing 
the part indented, is the uſual Evidence of 

| Bb2 , a Fins 
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a Fine. (Hote, a Fine indented and not 
exemplified under Seal, &c. ſhall not be de⸗ 
livered to the Jury, 34 H. 6. 25.) And they 

ſaid, becauſe it is only the Inducement of 
the verity to the Jurozs, the Party could 
not demur upon this, foz the effect of the 
matter is, that there is ſuch a Fine which 
is amongſt the Recozds. And this is the 
ſubſtance of the matter, and the part of the 
Chirograph is nothing but the Image ok the 


veritp, and therefoze there could be no De⸗ 


Stiles 22. 
white and 


Pindars Caſe. 


murrer upon this. 

Another Exception was, That the Reco- 
very was not ſhewed under Deal, oz at leaſt 
that the Roll of this ought to be alledgey 
certainly; but all the Court (except Harper) 
anſwered, That upon the general Illue, the 
Jury might find things that pꝛoved oz dil⸗ 
pꝛoved the ſeiſin oz dilleiſin, be they matters 
of Reco2d o2 otherwiſe, and the Jurp could 
not give a rightful Uerdict, ik they could 
not find them, and whatſoever they may 
take conulance of themſelves, may be given 
in Evidence by wo2ds, oz copies, oz other 
argument of the truth. Tis true, in plead- 
ing, a Pan cannot make a Title by Reco2d, 
without ſhewing the lame under the Gzeat 
Seal, and if a Recozd be pleaded in Bar, 


a day map be given to bzing in the Recozd 


under the Gzeat Seal; but ſuch day cans 
not be given to bzing in the Recozd upon 
Evidence, but che finding of it by the Ju- 
ry is ſufficient, ' and they map find it of 
themſelves, although ic be not ſhewed them 
in Evidence. But perhaps they ſhall not 
be bound upon pain of Attaint to find it, if 
it 


| 
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it be not ſhewed them under Seal; but ne⸗ 
verthelels they map find it, and they do 
well, ik it be true, And by the lame rea⸗ 
ſon. that they may find it, they may take 
Inſtruction of it by any circumſtance, which 


inducech the truth. (Note if it be not ne⸗ vide Rolls Tit. 
.ceſſary to ſhew the Keco2d, and the -Jurp Tryal 687. 


map find it without; yet tig not fit to be 
permitted to prove it in ſuch a manner, 
without. ſhewing the Recozd,:: 02 a true Co⸗ 
py of it.) And the Demurrer upon Evi⸗ 
dence goes to the Law upon the matter, and 
not to the verity, which is admitted, and che 
.efte in Law is denyed, foz ik the Party will 
not confeſs the truth of the matter given in 
Evidence, then he ought fo to ſap, and put 
it to the Jury to be tryed, and if they find 
this, where it is falſe, an Attaint lies; but 
a Demurrer upon Evidence never denies 
the truth of the Fact, but confeſſes the Fact 
and denies the Law to be with the Party 
which ſhews the Fact. 

Gs to a fourth Exception, fo want of 
alledging and averring that H. Clark, had not 
any other Illue Pale than John and F. (upon 
a Limitation of a Remainder foz want ok 
Iſſue Male of H. C. and a title made to the 
Plaintiffs Wife, under that Limitation ;) 
The ſame Judges anſwered, that which the 
Plaintiffs gave in Evidence, is to the intent 
to perſwade the Jurp, that they have a good 
Title, and what they ſay ſhall be applied as 
they intended; and as by pꝛelumption no 
man will ſay any thing againſt himſelf, 
ſo it lies on the other ſide to ſhew what is 
againſt him; and En in Pleading, cer⸗ 

Bb 2 


374 
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tainty ought to be Hewed, {to which che 
other Party muſt anſwer, and upon Which 
the Coutt map judge, ) pet in Evidence, fo. 
xrreat and exact cercainty is not N ry 
the 
matter be ambiguous) updn what is molt - 
p2obable, and by the ſame reaſon that which 
is molt pꝛobable, is good Evidence , and 
therefoze it ſhall de intended that H. C. had 
no other Iflue Male, becauſe the other Par⸗ 
ch did not ſhem that he had. | 
The Pꝛecedent of a Demurrer upon Evi⸗ 
dence in Reniger and Fogaſla's Cale, in Plow: 
Cern. f. 1. In an Jnfozmation upon a kei⸗ 
tzure of WMoad Impozted, the Cuſtoms not 
being paid, noz anp agreement made with 
the Colleto2 in the Exchequer, where the Jf- 
fue was, wherher che Defenvant made an 
Agreement wich the Tollego2 of the Dub- 


mies fo2 the Woad,accozving to the Att, &c. - 
dz uot, 


Jdeo fiat inde inquis ac pꝛo eo quod idem 
A. Fogaſſa ef alieſd natus vivelf apud Ci- 
vitatem poztusPozrugalie in Poztugalia ſub 
obedientia Pd Poztugalie Regis, petit me⸗ 
dietatem lingue ſue, &c. A. B. E. P. N. 
S. Fc. qui ad veritatem de pꝛemiſſis dicenb 
eleck, triati & jurati dieus A. F. in manu⸗ 
tentione exitus pd ſuperius ad patr jundi, E 
ad ppoband exif ilk pꝛo parte ipſius A. foze 
veram pꝛoduxit pzed Tho. Mells Colle ct 
Cuſtorm̃ & Sublids Domini Regis in poztu 
ville Southampton ac J. S. adtunc & adhuc 
Clericum five ſervienk iplius Tho. WeAs in 
dicto .Dffi” Colleck Pb nec non quendam I. 


0 
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D. Yeoman ad teftificand pꝛemiſſa in placi⸗ 
to ipſius A. ſpec foze vera. Qui quidem 
Tho. Wells examinacus ſup ſacr ſuum co- 
ram Baronibus hic /pzeffitum in pzemillis, 
dicit, quod, cc. | Here recite the Evidence. ] 


Et Pb Attouw Domini Regis p20 eod Do- 
mino Rege die quod evidentie ſuperins 
dar minus ſufficietd in lege exiſtunt ad 
manutenend ſeu pꝛaband exit pzed po parte 
ipſius A. F. ſuperius ad patriam junck unde 
ob inſufficienk earundem evident ac ex quo 
p evidentias illas non dedicitur fozisfadura 
bonozum Pb in inkozmatione Pb ſpec idem 
Actozid Domini Regis pzo ipſo Domino 
Rege petit Judicium ac quod eadem bona 
remaneant Domino egi fozisfaca juxta foz⸗ 
mam ſtatuti Ps. Et Pb A. F. die quod evi⸗ 
dentie pzeb ſuperius ex parte ipſius A. F. 
dak ſufficien in lege exiſtunt tam ad manus 
tenend & pzoband exif pzeb pꝛo parte digi 
A. J. fuperius ad patriam junck guam ad 
excludend Domiw Regem de aliqua fozig- 
factura bonor pzeb habens. Ad quas pzed 
Attozid Domini Regis p20 ipſv Domino 
Rege minus ſufficienter reſpondic nec alls 
quod p20 ipſo Rege allegavit, unde idem A. 
pet. Judicium ac quod pꝛes bona. in dicta in⸗ 
kozmatione ſpec ei reliberentur quodque iple 
quoad pꝛemiſſa ab hac Curia dimittatur. Jveo 


i . 

Hote, In this Caſe, the Agreement acs 

cazding to the Statute, was put in Iſſue ge⸗ 

nerallp, and pet the ſpecial Agreement main⸗ 
tained the Iſſue, | 

Bb 4 And 
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EAReleaſe. 


Warranty. 


Precedents, e*c. 

And Whereſoever the Evidence doth not war- 
rant, prove and maintain the very ſame thing 
that is in Iſſue, that Evidence is defective, and 
may be demurred upomꝗag 

Upon Non eſt factum to a Bond dated at 
York: It was ſaid in this Caſe, that to pzove 
the Bond made in another place, doth not 
pꝛove the Bond noz warrant the Jflue,- be- 
cauſe the delivery is intended to be where the 


Date is; but the Witneſſes cannot pzove 


the contrary, and ſo the Iſſue is not pꝛoved. 
But ſurelp if chis be found, the Plaintiff 
tall habe Jugdment as well as upon a 
Bond delivered befoze the date. 31 Hl. 6. 
Plo. 7. Rolls 677. Eut infancy oz made by 
Dures, tannot be given in Evidente upon 
non eſt factum, Lib. 5. Whelpdale's Caſe, 119. 
becauſe- thereby the Fond is not vold but 
only voidable}: otherwile ok the Bond ok a 
Feme Coveit, oꝛ Monk, fo; there the Bond 
is void, and [6 Non elt factum; and ſo ot a 
Bond made to a Feme Cövert, and the Puſ- 
band dilugree to it, v2 by Yupband and Femez 
Non eſt actum of the Wife. - 

-Ji' An<Afliſe if the Tenant''plead, Nul 


1 telt, Nal : diſſeiſin, he cannot give in Evi⸗ 
dence 'a Releaſe aftet che-Dilſeiſin; but a 
Releaſe” yefsye" the iletſhi He map, for: 
then there is no Dillelſn upon the mat⸗ 


S * < « 2411 17; BY. 


Jn a Writ of Right, if the Tenant jopn 


the Piſe upon the meer Right, he cannot 


give in Evidente a Collateral Warranty, 
foz he hath nt any right by it, and there- 


283. 


* „ 44 8 


4 it ought to have been re 1 Inſt; 
. 
Re- 


Precedents, Ge. _ IT \ 
* Regularly, whatſoever is done by force of a Regula. {2 f. 
Warrant or Authority, ought to be pleaded. #5 
But Note, In all Caſes where one can- | 
not have advantage of the ſpecial matter, by 
wap of Plea, there he map have advantage 
of it in Evidence; as foz Crample, the Rule 
of Law is, That one cannot juſfifie the 
Death oz killing of a Pan; and cherefoze 
if one kill another in his own defence, he 
cannot plead this ſpecially; but he may give 
this in Evidence: and ſo in defence ok his 
Pouſe againſt Thieves and Robbers, 6c. > 
_ By the Statute 23 H. 8. Cap. 5. anp Sewers: / 
| thing done by the Authozity of the Com- 
million of Sewers, map be given in Evi- 
dente upon the general Illue. 5 f 
Alter taking the General Iſſue, the Defendant gegula/ . 9. 
Cannot give in Evidence any thing that goes in E 7 . 7 
| diſcharge of the Action; ag in Debt upon 
Nil Debet, he cannot give in Evidence a Re- gc: 
leaſe, noz a G2ant to cut Tres, to repair 
upon nul waſt fait, noz making of a Ditch 
to amend the Peadow; but that he only lop⸗ wat. 
ped the Trees, he map, if waſt be aſſigned 
in ſuccidendo Arbores, &c. Neither if a Sta⸗ 
tüte was made that all Tenants foz Life 
Hould be diſpuniſhable of waſt, could he give 
in Ovidence this Statute, 28 H. 8. Dyer 28. 
| fo> the Diſcharge'ought to be' pleaded, be⸗ 
tauſe it admits à catiſe of Action without it. 
AJ3Bu Debt against Executozs, and Allets 4llers. 
| Inter manus ; in Iſſue, tis good Evidence 
chat they ſold Land, by the Will of the Te⸗ 
Natoz,' &c. and that they had the Pony paid, 
Co:that they recovered Damages in gu 
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Villenage. 


Attornment. 


Treſpaſs. 


_ Reſcous. 


Avowry. 


Feoffment, 


Precedents, &c. 


foz Goods taken in the Life of the Teſta- 
toz, &c. 3 H. 6. 3. 
In an Iſſue upon Uillenage regardant 


to à Panoz, a Uillain in grols is no Evi⸗ 


dence. Dyer 48. 

In waſt by the Gzante of a Reverſion, by 
Montague and Fitz. the Leſle may plead 
that he in Reverſion ne granta pas per le 
fait, and give in Evidence, that he never 
attozned, oz he map Traverſe the Atcozns 
ment at his election, Dyer 31. | 

Jn Zreſpaſs, Quare clauſum fregit, the De- 
fendant ſays, that locus in quo, &c. is 6 Acres 


in D. which is his Fri hold: che Plaintiff 


replies, that it is his Freehold and not the 
Defendants ; the Defendant cannot give in 
Evidence, other 6 Acres in D. whirh are his 
Frehold,becauſe thePlea ſhall be intended to 
refer to the 6 Acres of the Plaintiffs,Dyer 23. 

In Reſcous by the Koꝛzd, upon Not Guil⸗ 

the Defendant ſhall not give in Evidence, 
That he doch not hold 3 by Vavaſour and Bry- 
an: and ſo if he laid nothing is behind in 
Avowzp, he tall not give in Evidence that 
he doth not hold of him. T. 9 H. 7. 3. 

In Aſſiſe, Feofment pleaded, che Plain- 
tiff ſaid, he did not enfeoff modo & forma ups 
on the Derd and Letter of Attozup to Ins 
feoff upon condition found, if the Attozny 


made it without condition, this well pzoves 


the Allue fo2 the Plaintiff. 13 E. 4. 4. 
If one plead a Feoffment — with 


his Companion, oz of a Feme Covert, the 
other may ſay ne enſeoſſa pas, and give the 


matter in Evidence, and ths Court ſhall in⸗ 
ſtruct the Jury of the Law. 18 E. 4. = 
pon 


Precedents, QF. - 


Upon the general Ine, any thing may be Regula. 7 r 
＋ Evidence, which proves = Plaiuiff 4 4d 2 > / FF, | 
had no canſe of Action. | 5 | 

- Treſpaſs by the Warden of the Fleet, up- 
on Not Guilty, you map 274 in Evidence, 
that he is not Marden, 4 E. 4. 7. | 

So in Treſpaſs of a Pouſe, that he had 
no Mouſe there, oz the Freehold of another, 
und not of the Plaintiff, is good Evidence 
upon Not Guilty: but in Treſpaſs of 
-Gvods, tis no good Plea to ſay, the pꝛoper⸗ 
ty was in another, although it is in a Re⸗ 
plevin ; and therefoze it ſems to be no 
goed Evidence in Treſpaſs , becauſe pol⸗ 
leſion maintains the Action againſt all but 
the Owner; but that the pzopercy was in a 
tranger, and he gave them to che Deken⸗ 
dant, is good. See bekoze Cap. Evidence , 
27 H. 8. 25. But in Trover that they were Trover. 
not the Goods of the Plaintiff is good Evi⸗ | 
dence. 5 H. 7. 3. | | 

Cellavit and Count, that of divers Lands cefavic. 
Held by entire Service, upon non tenuit modo 
& forma, held by ſeveral ſervices, is good 
Evidence, fo2 he had no ſuch taule of Action, 
en EE, 

the general Iſſue, for the Defendant by gegula. . 
Evidence to 1 to himſelf the ſame Intereſt * . ;, Et; ws | 
and Title, is good Evidence. „„ 

As in Treſpaſs of Goſhawks, Not Guil- Treſpaſs. 
ty, and Evidence, that he Had a Leaſe of 
that Wood fo) years where they were taken, 
is good, fo? it is his Title. Ef 

Account of Rereipt, by the hands of J. S. Account. 
the Defendant plrads ne unques ſon Receiver, 
and Evidence that J. S. gave this to him, is 

good 
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Treſpaſs. 


Precedents, ec: 


good, 2 H. 4. 13. So in Treſpaſs a Leaſe 
foz pears, Tenancy at ſufferance (but not at 
Mill,) that they were a Strangers Goods, 
who gave them to the Defendant, is good 
Evidence, upon Not Guilty. 22 All. 73. be- 
'cauſe by theſe matters he makes himſelf a 
Title, & tic de cæteris. 

Upon the general Iſſue, if by the Evidence 

the Defendant acknowledge that he: did the 
wrong, and juſtitie this, and gives matter that 
goes to diſcharge him of the Act by juſlitication, 
this Evidence is not good, but he ought to have 
pleaded it. 
This Rule is demonſtrated by. thoſe Caſes 
where upon Not Guilty, in Treſpaſs, the 
Defendant. would ſay the Pzoperty was in a 
Stranger, and that by his commandment, oz 
his Servant, he took the Goods, Not Guil⸗ 
ty: and that he did the Battery ſe defendendo. 
Not Guilcy in maintenance ,. and lawful 
maintenance. Jnſufficiencp of Pounds, The 
Frehold of a Stranger, and his Licence. 
A fozmer Recovery in another Action. So 
fo? Common, Rent-ſervice,,;-Rent-charge, 
'Licence, &c.. cannot be given in Evidence 
upon the general Jſlue 3 foz theſe matters in 
Evidence are Juſtifications, which go in dil⸗ 
charge of the Party, but not by Title, but 
by juſtification. 

So where an Impziſonment 97 Entry is 
given by authozity of Law, oz by authozity 
from any Patty, as fo2 an Impziſonment, 
by the Statute. of Treſpaſſers in Parks, puts 
ting a Pan off his G2ound, thauſting a Pan 
out of Church that troubles the Congrega⸗ 
tion in Dervice, parting an At AP, and kep- 
Fs ing 


Precedents, Gc. 


ing the quarrellers apart, in defence of him- 
ſelf oz his. Entry in perambulation. Entry 
to amend his Gutter leading to his Youle, as 
ok ancient time had been uſed, That it was 
a Common Inn. That he put in his Cat⸗ 
tel by the Plaintiffs agreement, That he 
entred and took the Emblements after the 
death of the Tenant foz Life. That the 
Plaintiff owed him Pony, and by his invi- 
tation he went into his Moule to receive it. 
That he took the Goods as a Marriot, Maif, 
Eſtrap, oz Mreck. Oz the Plaintiff took 
away the Defendants Cattel and he entred 
into the Cloſe where they were, and took 
them again. That he took the Cattel da- 
mage feaſant in his Gzound, oz foz an 
Amercement in a Let, &c. That the Gods 
were the Goods of J. S who delivered them 
to the Plaintiff to keep, and J. S. command - 
ed the Defendant to take them; oz excuſe it, 
that the Plaintiff delivered them to him. 
That he took them by a Wzit. That as 
Schoolmaſter he gave moderate Co2rection. 
Thele are excuſes and juſtifications without 
Title, and therefoze muſt be pleaded and 
cannot be given, in Evidence upon Not 
Gutlty, . 
So in an Action de malefaQoribus in parcis, 
he cannot plead Not Guilty, and give a Li- 
cence in Evidence. So in an Appeal, if he 
plead Not Guilty, and ſhews that he was 
Sherifl, and executed his Office, oz that he 
was Foreſter, and killed him becauſe he fled, 
and would not ſubmit, Vide 12 H. 8. f. 1. 
The beſt Caſe of: this matter, 
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Other Caſes 
of Evidence. 


Treſpaſs. 


Precedents, c. 
Evidence which is contrary to that in Iſſue; 


or which is not agreeable to the matter in Iſſue, 


is not good. | 
As appears by ſeveral Caſes, which you 
map find in the Chapter of Evidence. Ag 


upon the Iſſue , nothing paſſes by the Deed; 


you cannot give in Evidence, that it is not 
your Deed, foz this is contrary to the Iſſue, 


and to that which is acknowledged in the 


Plea by implication. 5 H. 4. f.2. 

And ſo upon Not Guilty, in Aſfault and 
Battery, and Evidence that it was vone in his 
own defence, is not good, 

And fo in Debt upon a Bail-Bond, you 


mult plead, That there is not the Name of 


Sheriff in it, Et iſſint nient ſon fait, andcans 
not give in Evidence upon non eſt factum, foz 
it is contvariant, 5 E. 4, 5. 

So upon Iſſue of Common appendant, 
Common pur cauſe de vicinage, is not agre- 
able tothe matter in Iſſue, and therefoze can- 
not be given in Evidence, 13 H. 7. 12. 

Where the Evidence proves the Effect and 
ſubſtance of the Iſſue, it is good. 

As to pzove a Gzant oz Leaſe pleaded 
fimplement, a Gzant oz Leaſe upon conditi⸗ 
on, and the condition executed, is good, foz 


this p20ves the effext and ſubſtance of the J(- 


ſite, 14 H. 8. 20. Do a pꝛomiſe to the Mike, 
and the Yusbands Agreement pꝛoves a pꝛo⸗ 
mile to the Husband, and this vou may ſee 
in many-Caſes, in the Chapter Evidence. 
In Treſpaſs foz Goods taken, the De- 


kendant, upon Not Guilty, in mitigation ok 


Damages, map give in Evidence, —_ 
the 
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the Plaintiff had his Goods again, 11 H. 4. 
24. 19 Hl. 6. 34. 

Juſtifiable maintenance cannot be given in Maiatenance. 
Evidence upon the general Jflue, but muſt 
be pleaded. The Paſter may juſkifie foz 
his Dervant. Any Pan foz his Kindzed,- #c, 
vy to give Mony to the Pooz, xc. But that 
he was of his Counſel, map be given in 

Evidence upon the general Jffue, fo; to give 
Councel, is not maintenance. 22 H. 6. 35. 
28 H. 8. 6. 

Upon this Iſſue, che Defendant map give Non ef faſtun. 
in Evidence, that he is a Lay-Pan not lets 
texed, and that it was read co him in another 
fozm, 15 E. 4. 18. but it is the beſt wap to 
plead it, foz the underſtanding of the Jury, 


39 H. 6. 9. Bro. Waiver 2. 

In an Iſſue upon a pꝛeſcription Traver- , wine 
ſed, the Plaintiff gave in Evidence a Derd may prove 
bearing date after the time of limitation, che * | 
(cil, after the time of K. 1. And the Defen- 9." Pere of 
dant would have demurred in Law upon it, 4 Rep. 77. 
and well he might per Cur. Whereupon 
the Plainciff would not give this in Evidence, 
but gave other Evidence 34 Hf. 6. 37. Dee 
Chapter Evidence, where a Gzant ſhall be preccriptlon. 
taken as a confirmation of a Pꝛeſcription. 

Note, The Opinion, 12 H.4. 21. That Antlent Deeds. 
a Deed made befoze the time of memozy, map 
be given in Evidence, alchough it cannot be 
N n No Guily , the Def 
pon Not Guilty, t endant gave ri Impri- 
in Evidence, That by the Plaintiffs Agrer- ſoument 
ment he carried him from D. to S. and held 
good, becauſe, what is done by the Plaintiffs 
Agreement, is no Jmpziſonment, 14 = 2. 
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Sow pigged 
being taken ; 
in Diſir ls. 


Dower. 


Emblements. 
Knzvets Caſe. 
Lib. 5. 85. 


Precedents, &c. 
Upon Not Guilty, the Defendant aid, 


hig Paſter locked the Plaintiff into a Cham⸗ 


ber of his Youſe, and gave the Defendanc, 
being his Servant, the Key to keep. 22 E. 


4. 45. | | 
Vile Repl. in Fitz. 34. Repl. of a Sow and 
Piggs, the Defendant juffified foz the Sow; 
and to the Piggs, pleaded he did not take 
them; the Jury found, that the Sow was 
was with Pigg, when ſhe was taken, andaf- 
ter caſt her Piggs, in the Cuſtody of the 
Defevdanic ; and the Plaintiff recovered Da⸗ 
mages: foz ſays Bro. Abzidg. Tit. gene- 
ral Iſſue, 88. This is a ſpectal taking in 
Law. : 
Dower of Rent, Hill. ne unque ſeiſie que 
Dower la &c. Moꝛton J. S. granted the Rent 


to the Husband, payable at Michaelmas next, 


and the Pusband dyed befoze the day, and 
ſo he was ſeized in Law , and demanded 
Judgment. Thirn. Pou ſhall ſap general 
Ip, quod ſeiſie que Dower la &c, and:give 
pour Cale in Evidence, Ec fic bene, notwith- 
ſtanding the doubt of the lay Gens, fo they 
ought to credit the Law, and Evidence is 


not to be pleaded. 11 H. 4. 88. 


Tenant foz Life, Leaſeth fo2 pears, who; 
is ouſted, and the Tenant foy Life is difſei- 
led: The diſleiſo2 leaſeth fo2 years, who ſows 
the Land; the Tenant fo2 Life dies; he in 
remainder in Fe bzings Treſpaſs againſt 


the Defendants claiming the. Emblements 
by the Leſſe of the Diſſeiſoz. Adjudged, 


that they had nat the meer right, but in re⸗ 
ſpec of their poſſeſſion, they ſhould bar the 
Plainciff, who had no right 3 and that the 

TT meer 


\ Precedents, @*c. 


meer right was in the Leſſe of the Te⸗ 
nant fo2 Life, and that he might bzing Trel⸗ 


paſs againlt the Leſſ& of the Diſſeiſo2, and 


recover all the mean pzofics, But as to the 
Entry into the Land to take the Emblements, 


this was good matter of juſtification 3 but 


in. regard it was not pleaded, it could not 
be given in Evidence upon Not Guilty; 
and therefoze the Plaintiff had Judgment foz 
the Entry, and was barred foz the reſidue. 


Note, that the Leſſee of Tenant foz Life 


had right to the Land, and by conſequence to 


the Emblements, as things annexed to the. 
Land, and the death of che Tenant foz Life 


determines his Intereſt to the Land, but his 
right to the Emblements remains. 


It ſufficeth to prove the ſubitance, without Regula. 


% 


any. preciſe regard to the Circumſtance. As if Subſtance. 


an Indictment be, That with a Dagger the Circumſta 


50 Fa - 


_ Dffender gave another a moztal Wound, &c. 
And in Evidence it p2oved to be done with a 
Swozd, Napier, Club, Bill, oz any other 


Weapon, the Dftender upon this Evidence 


ouccht to be found Guiltp; foz the Poztal 
Wound is the ſubſtance, and the manner of 
the Weapon is but the circumſtance; pet 
ſome Weapon ought to be mentioned in the 


Indictment. And ſo if A. B. and C. be Jn- 


dicted foz Killing of J. S. and that A. ffroke 


and the other were abettozs; to pꝛobe that 


B. ſtroke is ſufficient, &c. 


Manflaughter upon an Indictment muſt be 


found, if pꝛoved, becauſe the killing is 
ſubſtance, upon which Judgment ſhall be 
given. | | 1 
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Precedents, &*c. 


Indictments foz Murther of Piniſters of 
Juſtice, in execution of their Dffice, may be 
general, viz. That the P2iſoners felonice, vo- 
luntarie & ex malitia ſua præcognitata, &c. per- 
cuſſerunt, &c. without alledging the ſpecial 
matter which may be given in Evidence, fox 
the Law implies Malice pzepenſed. So if a 
Thief in robbing; kills che Man that reſiſts 
him, oꝛ a Pan is killed without any pꝛovoca⸗ 
tion, o2 without malice pꝛepenſed that can be 
actually pꝛoved, the aw adjudges this Murder, 
and implies the alice; nd in theſe Caſes, che 
Dffenders map be Judicted generally, That 
they killed of Malice pꝛepence, fo2- the Pa- 
lice implied by Law, given in Evidence, is 
ſufficient to maintain the general Indictment. 
Lib. 9. 67. Mackalley g Cale. | 
' Po of an Indictment as acceſſarp to two 
to pꝛove acceſlary to one, is ſufficient, Lib.s. 
119. I 
Jn Cromwel's Caſe, Lib. 4. 12. Although 
it was objected that in an Actian of ſlander, 
Af the-Defendant will julkifie, he muſt juſti⸗ 
fie the lame wo2ds and in the ſame fenſe, 
as is laid in the Par. oz elfe he muſt 
plead, Not Guilty, and give the ſpecial mat- 
ter, that is the variance in Evidence. Vet 
the Court held, That the Defendant ſhould 
not be put to the general Jflue, but might 
juftifie, although he varied from che Plain⸗ 
tiff in the ſenſe and qualicy of the wozds: 
and might let koꝛth the coherent wozds, As 
fo; cofling the Plaintiff Murderer, che Defens 
dant may ſhew that they. were fpeaking. of 
Mares, and the wozds were ſpoken in refe- 
rence to killing of Pares. 


Upon 


ShaJ+ © a (il, _— 
Radcliffe Trasts. a 
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Upon the Iſſue, it the Lozd of the Panoz copyhold. 
granted the Lands. per copiam rotulorum Curiæ In PI 1 
manerii præd. ſe cundum conſuetudinem manerii — — 
præd. To p2ove that there were cuſtomarp x05 ſald, If 
Lands in the Panoz, ans that the Lozd of Copies of 
late granted the Land, &c. Per. Copiam Ro- —— 1 
rotul. Curiz, where it was never granted by oe Cu- 

, | prove a Cu 
Copy befoze, is no good Evidence to find the ſtomary E- 
Cuſtom, 87 that the Lands, &c. were grant- ſtare, the en- 
able oz demiſcable by Cuſtom. Leon. 55. joymencof 


Kemp and Carters Cale, | — 


Fozger of a Deed, in which is contained proved, 
a demile of the fice of the Panoz cf R. and otherwiſe the 
terras dominicales, &c. A Deed of the ſite; Proof 15 not 
and all the Demeſnes of the ſaid Pano), en- Yon, 
ceptis duabus clauſuris, &c. is good Evidence, 1 & pare. 
fo2 it is not neceſſary to conſtrue terras domi- 
nicales, &c. omnes terras dominicales, &c. fo 
Lands not accepted are terræ dominicales, and 
lo the Court is ſatisfied by that Evidence, 
_ Leon; 139. Atkins atid Bales Caſe. 
- Debtagainff an Executsz, upon plene ad- 
miniſtravit, it appeared that the Executoꝛ med- pj,,, nini 
led and adminiſtred, and then refuſed in pave. 
Court, and adminiſtration was grantd to 
another; and chat ſeveral Sums were reto⸗ * — — 
vered againſt the Adminiſtratoz; it was ſaid 4 Rereinder 
by Periam Juſtice, 1. That if an Admini- may be giver 
ſtratoz (who is a Stranger) adminiſter „in Evidence. 
without the commandment of the Executoz, 
the Erecutoz cannot give ſuch adminiſtrati⸗ 
ſtration in Evidence to p2ove his Iſſue. 2. 
That in the principal Caſe , che Ereeutoz 
having adminiſtred he could not refuſe, and 
ſo the adminiſtration is granted without 
- cauſe, and what he did was without warrant, 
Cc 2 and 


— 


Precedents, Gc. 


and no adminiſtration. Leon. 134. Haw- 
kins and Lawſe Caſe. At Bury Aſliles, 1682. 
vefoze Judge Windham, The Executoy gave 
the adminiſtration of the Adminiſtratoz in 
Evidence, and allowed; but there, what the 
Adminiſtratoz did, was by the Executozs 
conſent. In Pz. Lun and his Mothers 


| Cale. | . 
Plene admini- An Crecutoz de ſon tort cannot give in 
ftravit. Evidence his retaining of Goods to pay him⸗ 


— 2 ſelf, fo2 he cannot retain; but if he take out 
592 Letters of Adminiſtration (although) Pen- 
prater a Judg- dente lite, he may retain foz a Debt of as 
ment, Kepli- high a-nature, and plead this in Bar, fo: 
cation, adi the adminiſtration purges his wzong, and 
judgment was although he ſhall not abate the Writ by ta- 
- fraudulent, king out Letters of adminiſtration, pet he 


The Obligee may plead this in Far. Stiles RKepotts , 
who had the 338. | 
Judgment, was 

denied tohave _ 

Evidence about his Debt, for he ſweareth to have Aſſets for him- 


ſelf, and Is Interefted in the thing. Before Judge windbam, at 
Bedford Aſſiſes, 1682. 


No Evidence In a Replevin, the taking was ſuppoſed 
to x 81D in R. The Defendant ſaid that the place 
is admitted where, is fozty Acres, parcel of the Panoz - 
upon the Re- of R. which is his Freehold, and avowed 
cord. foz Damage feaſant 3 The Plaintiff ſaid, that 
the place where, is parcel of the Panoz of | 

R. in R. and conveyed title to himſelf in 

that; Abſque hoc, that the Manoz of R. un- 

de, was the Fre&hold of the Defendant, It 

was the Opinion of the Juſtices, that the 

Plaintiff is eſtopped to give Evidence that 

Defendant had not any Panoz of R. foz the 

| wozds 
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wo2ds abſque hoc and unde imply he had 
ſuch a Panoz, but he ought to have taken ic 
by pꝛoteſtation, that the Defendant had no 
ſuch Panoz of R. in R. abſque hoc, that the 
fo2ty Acres was the Freehold of the Defen- 
dant, Dyer 183. | | a | 
Drefpas, concerning the Recozy ok Nor- Note, Lion. 3. 
ton Pinckney, which belongs to Oriel Col- part 210. 
ledge in Oxford. The Iſſue was, ik there If the parties 
was a Uicaridge indowed there, oz only a ſti⸗ en, thing 
pendary Curate. „ 
1. All agreed, that ik a Uicaridge be not bound by 
erected and eſtabliſhed, if there was no En⸗ it; but where 
dowment de facto of the Uicaridge, the Ui- _— 
car could not claim any thing. — 
2. There was ſhewed an Impꝛopziation- is confeſſed, 
by the Licence of the Pope, made in the che Jury ſhall 
time of E. 2. Dodridge laid, that was not be bound by 
good. Jones, e contra. And it will be peri- Impropriati- 
lous to ſuch ancient Impꝛopziations, if now = 
the conſent of the King muſt be ſhewed; 
and at that time it was taken good by the 
aſſent of the Pope without the Bing.  Dod- 
deridge denyed. that the Pope without the 
ing at that time could make an Impꝛopzi⸗ 
ation with the Dzdinary and Patron, But 
Crew agr&d with Jones. And in things of 
ſuch antiquity omnia præſumuntur ſolempniter 
acta, and ſaid that ſo it was ruled in a Caſe 
befoze: And Jones laid, it was nothing to 
the Uicar , koꝛ the Uicaridge may be endow- 
ed without the conſent of the ing, and tis 
not. Mortmain. Palmers Repozts 427,  Era(- 
mus Copes Caſe againſt Bedford. | 


Ges: Where 


390 
Hors de ſon fte. 


Debt for Rent. 


Precedents, Gc. 


Where hors de ſon fee is pleaded, a releaſe 
of. "_— Seigniozp, is good Evidence. 8 E. 2, 


In Debt fo2 Rent upon a Leaſe foz years, 
The Illue being joyned , if the Rent was 
paid oz not, the Defendant gave in Evidence 
fo2 part of the Rent, That the Plaintiff was 
by Covenant to repair the Youſe , and did it 
not, -and thereupon he expended the Rent in 
repairing the Boule, and the Queſtion was, if 
this Cvidence will maintain the Iffue, Gau- 
dy conceived it did, foz the Law giveth this 
liberty to the Leſſ& to expend the Rent in 
reparations , and recoup the Rent, V. 12 fl. 
8. 1 Fitz. Tit. Bar. 242. 14 H. 4. 27. Fen- 
ner, It is no Evidence, foz if the Leſſoz will 
not repair it, the Lelſe map have his Coves 


nant againſt him. Clench, ſeemed he might 


well expend the Rent in reparations, but he 
ought to have pleaded it, and cannot give it 
in Evidence upon the general Ilſue, and 
thereupon they moved the Jury to find the 
fpeciat matter. 

So that it ſeemed to the Juſtices, That 
the Defendant had liberty to expend the 


Kent in the reparations (they being to be 


done at the Plaintiffs Coſt) but then that he 


ought to have pleaded this matter, as it was 
bone in (almoſt) the like Caſe, Fitz. Tit. Bar. 
242. Vet why might he not give ic in Evi- 
Dence upon the general Iſſue - foz if che 
Law allows this co amount to a payment of. 
the Rent, then the Defendant ows nothing, 
which maintains nil debet, and A think the 
other Book of 14 H44. 27, rejects this ſozt 
of ſpecial Plea, upon this reaſon, _—_— 

ea 


Precedents, &*c. 1 


Plea amounted to a general Jſſne : but there 
indeed the Rent was pleaded to be laid out at 
the Plaintiffs command, here only by au⸗ 
thozity in Law, I ſhould be glad if any one 
would reconcile theſe two WBoks better. J 
know there is another reaſon in the Took 
(and aſſigned by Rolls in' his Abzidgment of 
the Caſe) why the Plea was rejected, viz. 
That the duty was acknowledged by the 
Plea, and therefoze the matter of the Plea 
not good, without ſhewing a Deed ok it; but 
I ould have been better pleaſed with him, 
if he had aſſigned the other reaſon, viz. That 
it amounted to the general Jfſue, Which | 
made Cheyne that he durſt not joyn in De- 
murrer. Foz tis not p2etended in either 
\ Caſe, that the Deed ozdered the Rent to be 
laid out in the repairs. - 

And in that Caſe in F. where there was no 
er pꝛeſs D2ver of the Plaintiff; it may be 
the Judges allowed the ſpecial matter to be 
pleaded, becauſe the Jury ſhould not be en- 
truſted with the Law upon the general Jſſfue, 
which may be ſaid foz the ſpectal pleading 
this matter in our Caſe, although it map 
amount to the general Iſſue, 
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But as to the reſidue, the Defendant Reparatſons. 
ſhewed, he paid it to others, by the Plain- ae the Caſes 
tiffs Pzver, which was held clearly good, 5. Kc, her. 


foz what is paid by the Lefſozs appoint- 
ment, is a payment to himſelf. Cro. Eliz. 
223. aylor againſt Beal. Vide Rolls Tit. 
Debt 605. 34 Hl. 6. 17. Bro. Debt 27. 


Lib. 5. 30. 


here a Pan is Eſtopped in pleading to Eſtoppel. 


ſpeak againſt his own Deed, pet he ſhall 
not in Evidence; as in Iſehams Caſe againſt 
Cc 4 Morris 
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Morris. Cro. 4 Car. 109. Upon Evidence 
at Bar, It was held by all the Juſtices of 
the Common-Pleas, That where one makes 
A Leaſe foz years of Land by Indenture, and 
hath nothing. in the Land, and afterwards 
purchaſeth the Land and aliens it; although 
it be a good Leaſe fo: Pears by Eſtop⸗ 
pel againſt him and his Alienee, by way 
of pleading, and ſhall bind them, yet it 
Hall not bind the Jurp, but they may find 
the truth, and if they find the truth, the 
Court ſhall adjudge it to be a void Leaſe. 
Vide tamen Rawlin's Caſe, Lib. 4. 53. Sut- 
ton and Dicken's Caſe, Leon. 1 Part, f. 206. 
1 Inſt. 47. 227. Edwards againſt Omellhal- 
lum. Marſh. 64. James and Landon's Caſe, 
Cro. 27. Eliz. f. 36. Leon. 3 part, 210. Bulſt. 


2 part, 41. 
> „ Nemurrer. Note, That if a Demurrer be made up- 
| 18 Co on the Evidence, the Evidence ought to be 


entred verbatim. Kelway 77. Where in Ac- 
count, againſt one generally as Eayliff, the 
Evidence that charged him ſpecially by rea- 
ſon of his Tenure to collec, &c. was upon 
Demurrer _ — good. | 
Patter of ſurpluſage ſhewed in. Evidence 
| —_— ſhall not hurt, Keilway 166. 
__ Illue was upon a deviſe to A. Harding and 
TRA her Yeirs, modo & forma, and the Will 
given in Evidence was, A. H. ſhall have all 
my Inheritance, if the Law will allow it, aud 
held ſufficient to maintain the Iſſue, Hob, 2. 
So upon Ne unques receiver per maines J. S. 
a delivery from J. D. by the appointment of 
J. S. to the Plaintiffs uſe, is good. Evidence, 
Hob, 36, | 
Illue 


Account. 


Precedents, &c. 393 


- Iſſue whether A. was taken by a Capias Arreſt. 
ad ſat. at the Suit of B. and Evidence of a , 
taking at the ſuit of C. and then a delivery 
of a Capias ad fat. at the Suit of B. to the 
Sheriff, is good. Hob. 55. But a taking 
upon a Captas utlagat. oz Capias pro fine, with 
a pꝛaper of the Plaintiff, that he may re⸗ 
main foz his ſatisfaction, is not. Ibid. | 
In a Confimili caſu, where the demandant Conſimili c:ſu. 
counts of an alienation in c, yet the De- ubſtance. 
fendant ſhall make his Zraverſe to the alie⸗ 
nation, modo & forma, and then the deman⸗ 
dant ſhall maintain the Jſſue, by an Alie⸗ 
nation in Fe, oz in Tapl, oz foz Life, foz 
they are all alike material, Hob. 105. 8 
In an Aſſiſe the Defendanc pleaded the Warranty. 
Ded of the Bꝛother of the Plaintiff, with 
Warranty, a Deed of the Father with Mar⸗ 
ranty, will not maintain the Defendants Il⸗ 
ſie, Hob. 55. , . 
In Bennet's Cale, Stiles 223. In a Trpal Juror. 
at Bar, It was ſaid by the Court, That 
if either ok the Parties to a Trpal deſtre 
that a Juroz may give Evidence of ſome 
things of his own knowledge to the reſt of 
the Jurozs, that the Court will examine 
him openly in Court upon his Dath, and he 
ought not to be examined in pztvate by his 
Companions, And it was alſo ſaid, That 8 
if a Robbery be done in Crepuſculo, the Hun⸗ ber). 
Ded ſhall not be charged; but if it be done 
by clear day-light, whether it be befoze Sun 
riſe, 02 after Sun ſet, it. is all one, and the 
Pundꝛed ſhall be charged. 


In 


1394 


1 P 2 | 
5 9 Me up- 
3 Evidence. 


a 
— 


Adlon ſur 
Caſe, 


Record. 
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In an Action on the Cale, foz digging a 
Hole in the Yigh-way, into which his Gel⸗ 
ding fell, &c. Upon Not Guilty, this Evi- 
dence was given, That the Plaintiffs Ser- 
vant was daiving the Plaintiffs Gelding in 
the way, and that by reaſon of the hole he 
fell, &c. Upon which it was demurred, be⸗ 
cauſe it wap not pzoved that there was ſuch a 
Pigh-way, no2 who digged the hole. Roll 
Chief Juſtice, This Evidence is no moze 
than a ſpecial Uerdic, and it ought to find 
the way and the Pole digged, and all che 
matter conducing to the Illue, and there- 
foze it is not good as it is, and a Venire de 
novo was awarded. Stiles 335. 


Demurrer up- In Trover and Converſion, there was a 
on Evidence. Pęmurrer joyned upon the Evidence, and 


thereupon the Court directed the Jury co find 
Damages koz the Plaintiff, if upon the ars 
gument of the Demurrer, the Law ſhould 
be adjudged foz him, and then the Parties 
deſired the Jury might be diſcharged, and re- 
ferred the matter to the Judges, to deter- 
mine the Law upon the Evidence. In this 


Caſe Roll Juſtice took this differente: If a 


Reco2d be pleaded, it muſt be ſub pede ſigilli, 
oz elſe the Judges cannot judge of it, but it 
may be given in Evidence, and the Jury may 
find it, though it be not ſub pede ſigilli. And 
the Court adviſed the Parties foz their own 
expedition to let a venire facias de novo be il⸗ 
ſued out, and to wave the Demurrer upon 
the Evidence, becauſe it was not good, noz 
could not bzing the matter in queſtion befoze 
them, that they might determine it; fo2 one 
Party faith there is a Writ , and the — 

9 7 atth 
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ſaith there is nota Mrit, which is bare mat- 


ter of Fact foz the Jury to determine, 


and not foz the Court, and the Demurrer 

ought to have been, whether the Writ be 
good oz bad, and ſhould have admitted that 
there was a Writ tiel quel; and then had 
the whole matter come legally befoze' the 
Court, to wit, whether the Evidence given 


to the Jury be ſufficient foz them to find a 


Verdict fo2 the Plaintiff, upon the Iſſue 
joyned oz not. Foz the matter of fact ought 
to be agreed in a Demurrer to an Evidence, 
otherwiſe the Court cannot pꝛoceed upon the 
Demurrer. And he ſaid, if a Deed be plead⸗ 
ed, the Party muſt ſhew it in Court; but in 
Evidence,'tis not abſolutely neceſſary to ſhew 
it, if it can otherwiſe be pzoved tothe Jury, 
and ſo it is of a Recozd: and concluded, that 
the Demurrer was not good, and that there 
ought to be a Venire facias de novo to try 
the matter again. Bacon Juſtice ſaid, there 
ought not to be a Venire facias de novo, but 
that Judgment ought to be given againſt one 
Party, to wit, the Defendant,fo2 ill jopning 
in the Demurrer, to the intent the Party 
that is not in fault may be diſmiſſed ; and 
the | aps bere have waved the Tryal per 
pais, by joyning in theDemurrer. But Roll an⸗ 
wered, That no Judgment at all could be gi⸗ 
ven, foz both parties be in fault, one by ten- 
dzing the Demurrer,andche other by joyning 
in it, and the Defendant might have choſen 
whether he would have foyned oz not, but 
might have pꝛayed the Judgment of the Court, 
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Deed. 


Record. 


Whether he ought to joyn. The Court ad⸗ 


viled to ſearch Pꝛecedents, foz a Venire fa- 
| clas 


( 


Debr. 
Servants 
Wages, 


Extinguiſh- 
ment. 
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cias de novo after a Demurrer upon an Evi⸗ 
dence, and ik there be any, they hold that 
the ſame Jury ought to come again, and not 
another. Roll ſaid, if a ſpecial Uerdict be 
found inſufficient, a. new Venice facias ought 
to Iſſue, and he ſaw no difference between 
that and this Caſe. Wright and Pindar's 
Caſe, Stiles 22. and 34. 

Jn Debt foz Servants Mages, viz. 20 s, 
02 a Robe yearlp : the Defendant may plead 
payment of the Robe, and ſhall not be put 
to the general Jſſue, where the payment is 
of another thing than Pony ; but of Mony 
he muſt plead nil debet, and give the payment 
in Evidence. And the Defendant may plead 
that the Plaintiff departed out of his Ser⸗ 
vice, and ſhall not be fozced to the general 
Aſlue, 9 E. 4. 36. Though ſurely that may 
be given in Evidence upon Nil debet, foz the 
Plaintiff muſt pꝛove he ſerved : ſo indebitatus 
Aſſumpſit & non Aſſumpſit, upon the pꝛomile 
in Law, an Extinguichment by taking a 
Bond (being a matter of a higher nature) fo; 
the Debt may be given in Evidence. 

And Note, if an Infant buy Goods, and 
afterwards give a Bond, and this Bond be 
avoided by Jufancy, yet it ſems che Contract 
ſhall not be revived, Sed dubitatur, Rolls 


Tit. Extingaiſhment 604. Foz now, this 


Wond which was voidable, is become void, 
and a void thing ſhall not have ſuch effect + 


But a perſonal Action once ſulpended is 


gone ko ever; but acceptance. of. a. Bond 
ſhall not extinguiſh Rent, noz arrearages of 
an Account, befoze an Auditoz of Reco2d , 
becauſe theſe are of a higher nature mw yy 

| | ond 
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Bond, the Rent being real, and the other of 
Reco2d, But the Pond extinguiſhes the 
Contract foz the Arrearages upon an Inſimul 
computaſſet, &c. 
Acceptance of Rent due the laſt day, and acceptance. 
an Acquittance thereof, diſcharges all the Rent. 
arrearages due befoze, Lib. 3. 65. Unity 
of poſſeſſion in as high au Eſtate deſtroys | 
the pꝛelcription, &c. 

A ſeiſure and condemnation in the Exche- Trover. 
quer of fozfeited Goods, may be given in Treſpaſs. = 
Evidence upon Not Guilty in Trover, but #7 80!ls x | 
it muſt be pleaded in Treſpas, In Trover Guffam' plea. 
of a Yozſe, that he is a Common Hoſtler, ed in Trover 
and that the Pozſe was put to him at Lives to take Corn 


_ | 7 wy to repair a 
ry — dyed, is good upon Not Guilty. Roll Bridge, and 
5 0 


| 3 cro. Eli : 
Upon Aſſumpſit 3 the Plaintiff declares and — wo 


upon two conſiderations, and a ſimple pzo- Promiſe 
mile: If the Jury find but one, oz a condi⸗ 
tional p2omile, this doth not maintain the 
Aſſue foz the Plaintiff, Leon, 173. Muſted 
and Hopper's Caſe. | 
' Where the Iſſue is not perfect, no Evi⸗ Imperſect 
dence can be applied, neither can the Ju⸗ Iſſue. 
ſtices of Niſi prius pzoceed to the Trpal of | 
tuch an Iſſue, As whether the Ponp was 
paid after the date of che Obligation, and the 
date was left out and did not appear in the 
Reco2d, Brown 2. 47. 5 
In Debt upon a Fond, conditioned to 
pap 20 s. at the Youſe of che Defendant, 
the 7th day of May, upon payment at the payment. 
time and place, The Jury found the pay- 
ment befoze the ſeventh dap, and pꝛaped the 
advice of the Court, if this was a payment 
| at 
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Vide devant 198. And tis not like the Cale, 


Precedents, & c. 


de the dap. The Court adjudged that the 


payment and acceptance beloze the day, was 


as well as if it had been paid at the day. 


Savile's Repozts 96. Bond againſt Richardſon, 


And fo ſays Cook 1 Inſtitutes 212. The 

time and place are but circumſtances, and if. - | 
the Dbligee oz Feoffee receive the Pony at 
another place, oz befoze the dap, it is ſuffici- 
ent: 02 a leſſer ſum befoze the day. But More 


47. Upon Iſſue of payment at the day and 


place, and Evidence of payment a Ponth 
| befoze, and Demarrer upon the Evivenre,- 


Dyer, Brown and Welſh, ſaid this Evidence 
doth not maintain the Iſſue, becauſe befoze 


the day of payment there is no duty, and 


the day and place are parcel of the Inne, 


and the Act on one dap is not an Act done on. 


another day: As if an Erecuto7 pleads pay- 
ment at the day, tis not good Evivence to 
ſhew that it was paid befoze the dap by the 
Teſtatoz, fo this voth not. pzove che Iſſue, 


and pet there was not any duty remaining 


at the dap, and therefoze the Plending ought 
to have been ſpecially accozding to the truth. 


where the circumſtances ok time and place are 
put only fo2 neceflity of Tryal; but in _re- 
gard that payment is the lubſtance, why is 
it not ſuſficient to pzove, as well as to find, 


| theeffec and ſubſtance of the Jfſue 2 And tis 
not like the Caſe of collateral Conditfons, 
where che condition is not to pay Pony, but 


to do ſome collateral thing, as to deliver a 


Pole, a Robe oz Ring, 6c. oz to pay Þb- 


ny to a Stranger, ſuch collatteral Conditions 
are moze ſtrialy to be oblerv d. Vid. — 
| ote, 


K as ea wwe. ES wile een 2 - 


| riff could not have his Action, the Court 
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Note, Jk there be a Demurrer, pet there Pleas puis dar- 
map be a Plea, puis darrein continuance; and l continu- 
if the Plaintiff take Iſſue, oz demur to this 
Plea, pet the Court mult alſo conſider of 
the firſt Demurrer; foz if upon that Gand- 


confeſſed by the Demurrer, the Plain⸗ 


cannot give Judgment foz him, howſoever 
the latter Illue oz Demurter pals, But 
othexwiſe, if the fir had been au-Jflue, foz 
then nothing were conkeſſed to bis pcejunice, 
and then that had been utterlp relinquiſhed 

by a ſecond Jſflue, oz Demurrer, Hob. 8 1. 
Witch a Query, 8c. Wheu this Plea is 
pleaded, the. Juſtices of Nib prius cannot 
p39ceed to take the Inqueſt, neither can the 
Plainciff-reply chere, but in Bank, Bulſtr. 

92, 93. Prey" 12 FEE 

Per Dodridge, Jt Trover and Converſion Trover. 
of Goods, if the Defendant derive a Ti⸗ 
tle from a Stranger, this amounts to the 
general Iſſue, otherwiſe if from the Plains 
tiff, Latch 186. And baylment of the Gods 
to deliver to another, and delivery acco2ding- 
ly amounts to che general Illue, and map 
be given in Evidence upon it, Bulſtr. 3 
3 Treſpals Al two, foz entring in⸗ 

In Wire 05, + 4 s 
to the Plaintiffs Land, ik one pleads his Lite! oxy 
Freehold, and the other that he,eutred by the 
commandment of him that yleads it is his 
Freehold, here is to be but one Iſſue jopned, 
viz. by him that claims the Intereſt, foz up⸗ 
on. that Iſſue all depends: If ic be found 
againſt him, his Servant has no colour. 


And 


if 
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Averments. 


Averment 
had upon or 
againſt a 
Deed. 


 Conſiddrati- 
on. 
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And in regard what may be averred, may 
be pꝛoved and given in Evidence, twill 
not be impertinent to aw a ſhozt Scheme 
of Averments, with which J will conclude, 

To alter, qualifie, oz abzidge the opera⸗ 
tion of it, if there be any apt wozds in the 
Deed, whereupon to ground it. As a Gzant 
to A. the Son of B. and he hath two Sons of 
that name, ofthe Panoz of S.and he hath two 
Panozs of that name, which Son oz Pintoz 
was intended may be averred. And ſo may a 


conſideration of a Ded that is beſtves,but not 


that is again the expzels conſideration of 


the D&@d,noz can any thing againſt che wozds 


of the Ded, either inlarge oz reſtrain it. 
Noz can a Uſe againſt oz beſides the ex⸗ 

pzeſs Uſes'in the Deed but where no Ule is 

erpꝛelled, oꝛ incertainly expzeſſed, it may; and 


allo to reconcile a Fine, and the Indentures 


Upon or a- 
galnſt a Re- 
cord. 


to lead the Uſes of the Fine. Lib. 2. 75. 
But when a Deed is utterly incertain, no 
averment ſhall help it. As a Gzant to one of 
the Bons of J. S. to two & hæredibus, &c. 
An Eſtate to a Woman foz her Life, may 
be averred to be made foz her Joynture, 
Dyer 146. Lib. 4. 4. And that the thing 
granted to me by a new Name is all one 
thing with that which bach another, oz an 

oly Name. ' Dyer 37. 44. 
A thing that is againſt oz beſides a Ne⸗ 
cozd, 02 any thing that is within it, ſhall 
not be averred; therefoze the date ok a Res 
coxnizance expzeſled to be taken at Dale can- 
not be averted to be taken ac Sale. Wut ſuch 
an averment as may ſtand with the Recozd 
map be admitted, As that the Fine * be⸗ 
| | ; oze 
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foze the Inrollment (being both in one A Fine taken 
Term,) the Uſes of a Fine oz common dy K. . Efq; 
Recovery may be averred 3 02 what, oz who 33 
was meant, where there are two ok a name, en, upon the 
&c. Lib. 8. 155. The Heir in Tapl cannot Ded. p. the 
aver againſt a Fine levyed by his Anceſtozs, Record not to 
That Partes finis nihil habuckune , Lib. 3. 84, bein fg. 
85. Leon. 75, 76, &c. Kut when Tenant oy Telverton 
in Tayl accepts of a Fine, and grants and 33 Cro. 2 pare 
. renders the Land by the ſame Fine, which 1. 
is executozy, there, if no Execution be ſued 
in the Life of Tenant in Tapl, his Jſſue 
may aver continuance ot Polleſlion, &c. in 
his Father, foz this ſtands with the Fine, 
and the acceptance of the Fine alters not the 
Eſtate. | 
Ik a Pan and his Wife ſell her Land foz 
Pouy, and after levy a Fine to the Uendee 
and his Peirs, it may be averred it was foz 
Pony, and fo carry the Uſe co the Wender, 
without any Declaration of Ule, which other- 
wiſe would reſult to the Woman and her 
Peirs : and ſo other Uſes may be proved, 
than what are in an Indenture of Ules ſub- - 
ſequent to the Convepance, &c. Lib:9.8. 5. 26. 
Tenant in Tayl, with remainder in Tayl 
to A. Reverſion in Fee to himſelf, bargains - 
and ſells Land, &c. and levies'a Fine to 
him with Pꝛoclamation, with general Mar⸗ 
ranty, The Conuſce infeoffs A. 
' Reſolved the Bargainee had an Cate de⸗ 
terminable upon the death ok the Tenant in 
Tayl (and alſo the Reverſion in Fee, which 
the Gargainoz had,) and his Wife shall be 
endowed, but this determines upon the death 
of the Tenant in Tail, 
Dd Re- 
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Reſolved, The Fine doth not diſcontinue 
the remainder, fo2 this NT anp 
Eſtate, but this Eſtate of the Bargaine is 
durable, &c. ſo that it ſhall not determine, un⸗ 
til the Tenant in Tapl dye wichout Iſſue x 
and che concluſſton may be confeſſed and 
avoided. Mg 

Reſolved, The Warranty doth not bar 
the remainder, foz this was annexed to che 
Fee determinable, &c. and to the Reverſton 
in fee, and doth not extend to the remainder, 
foz this was not diſplaced, and the Feoff&e 


ok the Couul& cannot inlarge, &c. Tis a 


Maxim, that a Warranty bars no Freehold, 
which is in eſſe, polleſſion oz remainder, &c. 
and not diſplaced befoze o2 at the time of the 
a although it be diveſted befoze the 
decent, | 
Reſolved, A Warranty cannot inlarge the 


Eſtate. 
| Reſolved, The Feoffment ok the Conuſee 
- was not a diſcontinuance of the remainder, 


becauſe he was not Tenant in Tapl; ſo of 

the Gzauteeof. totum ſtatum ſuum, c. 
Keſolved, A Collateral Warranty may 

be given in Evidence, and found by the 


The Chief Juffice held that by the Feoff- 
ment of the Conuſe, the remainder was not 
diſplaced noz put to a right, foz his Fee-ſim- 
ple, and his Fer determinate paſs, and the 
Feoffment which in it ſelf is not toztious, 
cannot be toztious to another. Otherwiſe it 
is when Tenant foz Life , oz remainder in 
Tapl, &c. makes a_Feoffment,foz. the Feoff- 
ment it ſelf is toztious. ak 

| ote, 
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Note, There are ſome Titles, to which 
a Warranty doth not extend, as in the Caſe 
of an Cſchange, condition upon a Poztmain, 
conſent to a Raviſher, &c. fo2 in theſe Caſes 
no Action lies, in which Uoucher oz Rebut- 
ter may be, neither ſhall a deſcent take awap 
Entry tn theſe Caſes, and cannot be dil⸗ 
placed out of their oziginal eſſence, Colla- 
teral Warranty ſhall bar Dower, and pet 
an Action is given foy this. Eut a Fine, 
&. andfive years bar theſe Titles and Dow⸗ 
er alſo, if an Action be not brought in time, 
Seymour's Caſe, Lib. 10. 96. | 

Buckler and Harvey's Caſe, Lib. 2. 55. 

Tenant foꝛ Life Leaſes foz four years, 
and afterwards grants the Tenements Hab. 
from P. foz Life, after P. che Leſſe attozns, 
then the Gzante enters and Leaſes at will, 
to which Tenant at will the Tenant foz 
Life levies a Fine Come ceo, &c. Rem, in 
Fee enters, 

Reſolved, The Gant was void, foz an 
Eſtate of Freehold cannot commence in fu- 


turo, and the Gzant being void at the Com-. 


mencement. the Attoznment afterwards cans 
not make it paſs; and that the Gzantee was 


a difſeiſoz. But if the Gzant had been good 


at the Commencement, and was only to have 


its perfection by a ſubſequent ack; as by Li⸗ 


very upon a Charter of Feoffmentc, &c. and 
the Gant enter befoze the perfection, he is 
not a Diſleiſo2, but a Tenant at Will, 
Reſolved alſo, Jf the Fine had been Le- 
vied to the Diflerfo2 himſelf Come ceo, &c. 


he which had the right of remainver, may 


enter fo; the fozfefture, foz it was agreed, 
ED D d 2 : tha 
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that the right of a particular Eſtate map be 
fozfeited, and entry given co him who had 
but a right. As if Leſſee foz years be ous 
ſted, oz Tenant fo2 Life diſſeiſed, and the 
Leſſee foz years baings an Aſſiſe, o2 the Lel⸗ 
ſee fo2 Life a Writ of right, &c. tis a foz⸗ 
feiture. 

Reſolved alſo, That the fine being levied 
to the Tenant at will, it is a fozfeiture, and 
he which had the right of remainder may en» ' 
ter, and the Tenants foz Life and at will 

alſo, ſhall be eſtopped to ſap quod partes finis 
nihil hab. &c. and of ſuch eſtoppels which 
are by matter of Recozd, and trench to the 
\ diſheriſon of them in Reverſion, &c. they 
thall take advantage although they are ſtran⸗ 
gers to the Reco2d, foz they are pꝛivies in 
Eſtate. 

Reſolved allo, If the Diſleiſee levy a 
Fine to an Eſtranger, the Diſleiſoz ſhall 
retain fo2 ever; fo; the Diſleiſee againſt his 
own Fine cannot claim the Land, and the 
Conuſee cannot enter, fo2 the right of the 
Conuſoz cannot be transferred to him; but 
by the Fine the right is extinct, whereof the 
 Diſſeiſoz ſhall have advantage. But in 
Crok 1. part 482. 13 Car. it was moved, if 
the Diſſeilee, not knowing of the Diſleiſin, 
levied a Fine to a Stranger, whether that 
Hould bar his right, and move to the bene- 
fit of the difleiſoz , accozding to Buckler's 
Cale; and ſaid, if admitted, would be of very 
milchievous conſequence, and by two Judges 
held, that it ſhould not enure to the benefit 
bk the Dilſeiſoz but to the ule of the Conu- 
ſoz himſelf, foz otherwiſe a Diſſeiſin being 

| lecret, - 
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ſecret, may be the cauſe of. diſheriſon of any 
one who intends to levy a Fine foz his own 
benefit, foz aſſurance of his Lands upon his 
Mike and Childzen, oz otherwiſe. 1 Inſt. 277. 


Not againſt ſuch Certificates as are a de- — a 
finitive Tryal of the thing certified, as the Vrrlficate. 


Biſhops Certificate of Excommunication, 
Baſtardp, lawful Parriage, &c. So Cer- 
tificates of the Marſhal of the Poſt, which 
is a Tryal ; but againſt Certificates only of 
; tnfozmation it may be: as againſt Certifi⸗ 
- cates upon Commiſſion out of any Court, oz 
of the Commiſſioners that affirm a Pan a 
Bankrupt, which are not tryable in a courſejof - 
w, but Infozmations. Lib. 7. 14. Lib. 8.12 1. 


So of a return, if it is a definitive Trpal upon a Re- 


of che thing returned, no averment 1yeth turn. 
againſt it. As the return ok a Sheriff upon 
ſome Writs, as a Writ of Partition, Elegit 
and of Hab. Corp. from a Papoz, &c. But 
if the return is not definitive, as upon a 
Reſcoulſe, &c. an averment doth lpe, and up- 
on this pou may go to Trpal: So ik it be a 
return co indanger a mans Life, oz his In⸗ 
heritance, an averment map be had againſt - 
it. Dyer 348. 117. o it Ipeth againſt 
the returns of Bapliffs of Franchiſes, ſo that 
the Lo2ds be not pꝛejudiced in their Frans 
chiles thereby. Goldsb. 139, 129. pl. 23. 


In Action foz a falſe return, an averment Upon * 42 
doth lye againſt the Sheriffs return, Winch gaioſt a will 
100. and ſo it doth in any other Adion, than ar admin 


in that the return was made, 


ſtration, it 
lyeth although 


Any averment map be upon a Will oz any they be under 
part of ic that may help co expound it, and of Seal of Court. 


ſuch a thing that may ſtand with the Mill, 
"+" a. and 


* 
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and may be collected out of the wozꝛds. As 
which Son he meant, &cc. Lib.$. 31, 41. But 
no averment againſt oz beſides that which 
| is expꝛeſſed in the Mill, oz which cannot be 
* gathered to be the mind from the woꝛds, noz 
14 of any thing that doth not cohere with the 
Mill: eſpectally if it be about Lands, as 
in the Lozd Cheyney's Caſe, Lib. 5. 68. K 
deviſe to A. and the Peirs of his Body, the 
remainder to B. and the Peirs Wale of his 
Body, on condition that he or they or any of 
them ſhould not alien, &c. no averment ſhall 
be taken td p2zove by Witneſſes oz other 
Evidence, that the Deviſo2 intended to 
include A. within this condition by the 
wozds he or they; fo2 the conſtruction 
of Mills ought Ao be collected out of the 
wozds of che Will in wziting, and not by 
any averment oz p2ook out of it. 
Agaioſt court It lyes againſt the Rolls oz Recozds of 
Rolls , or up- County Courts, Pundzed Courts , Courts 
on them. Paron. As that there is no ſuch Recozd, ozit 
is not as it is certified, 34 H.6. 42. 9 E. 4. 4. 
een No aberment oz pzoof is to be admitted 
mon preſum. àgainſt common pzeſumption, as that there 
prion or rea- Was moze Rent behind when the acquittance 
ſon. of the laff Rent was made, 1 Inſt. 373. 
| Noz againſt common Reaſon, as that Land 
doth belong to Land, oz to a Peſſuage, Plo. 
170. Lib. 4. 37. 
_ Ik the matter contained in an award, and 
auer n the matter in the ſubmiſſion do not agree, 
| it will hardly be ſupplied by an averment. 
Dyer 242. 52: 
If the Defeaſance of a Recognizance be 
dated befoze the — it may be 
aver⸗ 


Date. 
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averred to be delivered at oꝛ befoze the time 
of the Recontzance entred into. Perkin's 
Caſe 147. : 
Things apparent oz neceſſarily incendable 
by Law, need not be averred, manifeſta non 
probatione indigent ; Quod conſtat clare, non 
debet verificari. Lib. 11. 25. Pl 8. 
- Chief Juffice Anderſon held, Godbolt. 131. Deviſe. 
that ik one deviſe Lands to the Yeirs of 
J. S. and the Clerk wzites: it to J. S. and 
bis Heirs, that the ſame may be holpen by 
averment, becanſe che intent of the Deviſoz 
is witten, and moze, and it ſhall be naught 
foz that which was againff his Mill, and 
good foz the reſidue, But ik a Devile be 
to J. S. and his Yetrs, and it is waitten but 
to the Yeirs of J. S. there an averment ſhall 
not make it good to J. S. becaiiſe.it. is not in 
waiting, which the Law requires; and ſo an 
averment to- take away any ſurpluſage is 
good, but not to. increaſe that which is des 
kective in the Wilt of the Teftacoz,. But 
with ſubmiſſion, if che Law ſhould admit of 
ſuch averments, it would be as milchievous 
one way as the other, and no Pan could know 
by che wozvs of. the Mill, what conſtruction 
to make, no; what avvice to give, but this 
hall be controlted by collateral averments 
out of che Will, and inffead of pzoving che 
— Will, ic would be the deſtroping 
2 LM | 1 
If the partition be by Mrit, although it be 
unequal, pet it chall not be avoided by aver- 
ment, but ſhall bind the Feme Coverts. And 
tuch averment agatuſt the return ofthe Shes 
riff hall not be good. 1 Inſt. 171. 
2 D 4 "= 


Particion; 
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A valuable Conſideration in a Bargain 
and Sale not expzeſſed, map be averred. 2 
Inſt. 67 2 | | 
A conſideration which conſiſts with the 
Deed, and not repugnant, map be averred, as 


in a Bargain and Sale, if a particular 


conſideration be expꝛeſleß, and the general 


22 Clauſe, at other good Cauſes and Conſidera- 


Conſiderari- 
'ON, 
Uſes. 


tions, d: without that general. Clauſe, vet 
other conſiderations may be ſhewed: So if the 
particular Conſideration be Love and Aﬀecti- 
on, yet payment of Pony may be ſhewed : So 
a pꝛetedent intent of Uſes and to levy a Fine 
map be ſhewed to guide the Uſe of the Fine. 
Rolls Tit. Uſes.” 790. | 
_. As if J Covenant by Deed fo. purchaſe 
Laud , and then to levy a Fine, oz make a 
Feoffment thereof to the uſe of another, and 


* 


afterwards purrhaſe any jevy a Fitie, oz make 


a Feoffment, this uſe ſhall tile; foz the Been 


is an Evidence of che pzecedent intent, and 
the ules of a Fine oz Feoffment may be 
directen by the pꝛecedent intent, and yet ſuch 
intent, is countermandable. Put a Cove⸗ 


nant co purchaſe and fkänd leite ok Lands 
to ules, ſhall not raiſe che ute after the pur⸗ 


chaſe, berauſe the uſe is to riſe þy the Deed, 


and at che time when the Deed. was made, 


there was no Cate in the Land. Ibid. 


So if one jopnc-tenant covenant to ſtand 


ſeiſed of his Companions part, if he ſurvive, 
pet no uſe ſhall riſe, if he did ſurvive, becauſe 


at the time of the Covenant he could not 


Fine fur grant 
& reader. 


. red 


grant no2 charge the Land, .Ibid. 


*Tis true that a fine ſur grant and render, 


untels it be in ſpecial Caſes, cannot be aver- 


2 © AIDS oe 


1 ite. Ar ALS a A 


- averment by Parol, to reconcile the Fine an 
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red by Parol to be to any other uſe oz intent 


than what is expzeſſed in the Fine, Feoff- 
ment, oz other Convepance: Eut there is a 
diverſity betwixt a Uſe and Conſideration 3 
foꝛ when a Fine, Feoffmenc, oz other Con⸗ 
repance impo2t an expꝛeſs Conũderation, a 
Pan map aver, by wozd, another conũdera⸗ 
tion, which may ſtand with the Conſiderati- 
on expꝛeſſed; but the Parties cannot by Pa⸗ 
rol aver any other Uſe than is contained in 
the ſame. Conveyance, Alſo no averment 
ſhall be againſt the Conſideration expzeſſed: 


But pet in ſome Caſes a Fine Sur Grant 8 


Render, may be ruled and directed in part by 


_ averment per parol; and this is when the 


Oꝛiginal Bargain and Contract betwixt the 


Parties, is by Jndenture oz other Deed 3 as 


where it is agreed by Indenture, that a Fine 


ſhall be levied of certain Lands, by the name 


of a certain number of Acres, to divers per- 


ſons,-and that they ſhall grant and render 


the Land again in Fee-ſimple, which ſhall be 
to certain Ules,: the Fine is levyed of che 
Land; but there is ſome variance betwixt the 


number of Acres-compziſed in the Fine; oz 
the Fine is levyed to one of the Parties on- 


Ip, who grants and renders the Land, ſo that 
there is a variance betwixt the Covenant and 
the Fine, either in the number, time oz per- 


fon, &c. Pet this Fine ſhall be averred to be 


to the Ules in the Indentures. Foz the in- 


tent ok the Parties, and the ſubſtance and 


effect of their Dziginal Bargain and Agre- 


ment, is chiefly to be regarded in all Con- 


veyances, and therefoze the Law allows an 
An; 
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Indentures, although this ſozt of Fine im- 
pozts a Conſideration in it ſelf, and regu⸗ 


larly by a naked averment by parol, cannot | | 


be averred to be to any other uſe o; intent 
than is compiled in the Fine it ſelf, but by 
Died it may be. Lib. 2. 77. 

And although a Fine be of ſo high a na⸗ 
ture, that it will not permit naked aver⸗ 
ments againſt the purpozt and conuſance of 
the Fine; yet when the Law requires one of 
neceſſity, and fo2 confozmicy to joyn with 
another in a Fine, the Law permits to ſhew 
the verity of the matcer, to avoid pzejuvice 
and confaſfon, As where Baron and Feme 


' an Infant levy a Fine, which is reverſed foz 


the Nonage of the Wife, the Baron and 
Feme ſhall have reſtitution pzeſently, and the 
Conuſee ſhall not detain this — 1 Co⸗ 
verture; all the Effate paſſes krom the 
Feme, and the Baron joyns foz neceſſity and 
confozmity, and therefoze the Law permits 
that the vericy of this ſhaf{' be hewed, and 
that the whole Eſtate ſhalf be reſtozed to the 
Wife during the Life of the Þusband, Worſe- 
ly and his Wife againſt Charnock. 30 and 
31 Eliz. Lib. 2. 77. 3 : 
What may be averred contra & præter Re- 
co2ds, Fines, Recoveries Deeds, Wills, 6c. 
is very requilite foz a good Evidencer to be 
ready in, and therefo2e J have here given this 
taſte, referring him to the Books at karge, 
where he may lee what averments he in re- 
mainder, the Meir in Tapl, the Wife, her 
Heirs, Eſkrangers, Pzivies, Parties, &cc. 
may have to Fines, Recoveries, &c. Lib. 1. 
76. Lib 2. 77. Lib. 4. 71. Lib. 9. 140, 147: 


Lib. 


r 
* 
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Lib. 2. 55. Lib. 2. 88. Lib. 10. 50, 98. Lib. 3. 
51, 88. Lib. 4. 72, 74, &c. | 

Jn Aſſault and Battery, if the Plaintiff Agault. 
p20ve only the Aſlault, he ſhall recover, foz an 
Action of Treſpals lpes foz an Aſſault, of an 


_ Aſſault and Battery , Allault and menace , Battery. 


_ Dee Rolls Tit. Treſpaſs. 545.F. N. B. 91. 
a. &. : 
To lay hands gently upon che ſhoulders of 
a Man and ſay that is He againſt whom the 
Juſtices Warrant is: oz to ſerve him with 
a Subpcena, p20ves no Pattery. | 
Theſe things following are good juftifica- Lunacy will 


tions, but carinot be given in Evidence upon pot <xcule in 


the general Iſſue. Battery, al- 
Coꝛrection by the Parents, Maſter, Schol- — 
miſtreſs, Appꝛebenſton of a common Cheater Note a Nan 
at Dice. Molliter manus impoſuit, upon one may juſtifie 
ſetting a Dog upon him. Beating one by — 
the Bus band in defence of his Wife. Ey the nor wocnding 
Paſker in defence of his Servant ; oz by the or maimingof 
Servant in defence of his Paſter. Molding life or mem- 
a Pan that cometh to ſtop the River to his ri 3 
Pill; oz to thzow down his Booth. Inevi⸗ fence of the 
tably diſcharging hisPusket in the Plaintiffs poſſeſſion of 
Face at a Puffer, Weating one in defence his Lands or 
of his poſſeſſion of his Goods, Boule, Lands, $924s. 2-11 
Goods diffrayned, &c. Wy a Fozefter, ok? 

one who refiſted in the Fozeſt, That he im- 

pꝛiſoned another to pzevent miſchief, As the 

killing of another with whom he was fights 

ing, (not wzangling with wozds) until the 


fury be over. 


An erroneous Pꝛocels to an Officer out of 
a Court, having Juriſdiction, in aid of the 
Bayliffs. That the Executo2 entred the 
"= Plain⸗ 
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Tenant in - Plaintiffs Gzound to take the Teſtatozs 
— — Timber there. That he had a Piſcarp, and 
enter into his put Stakes in the ſoil, Taking his Goods 
Companions ſtolen, in the Plaintiffs Boule, upon freſh 
Ground to purſuit. Entring his Soil to thzow down a 
—_ — Nuſance. Oz to take my Cattel, which the 
Common, al. Blaintiff put in his Gzound. To thzow down 
though he the Plaintiffs Youſe on Fire, next mine. 
may rake him Breaking his Windows oz Youſe, to get 
elfe where. gout, where he impziloned me. To take a 
handful of Gain out of his heap, who cook 
one out of mine, and chew it into his. To 
carry away his Gꝛain oz Pony which he thzew 
into my heap. To chaſc-his Cattel with a 
Dog out of my Gzound, Damage fealanc. 
To thzow that into the Plaintiffs Gzound 
which he thzew into mine. That my Cat- 
tel cook a mouthful, &c. of his Gzaſs, pal⸗ 
ſing in the way J had over his ground, againſt 
mp will. Thꝛowing Goods into the Thames, 
out of a Barge to fave the Lives of the Pal⸗ 
ſengers, To fetch out of the Plaintiffs 
G2ound, the Trees he granted me. To dig 
his Gzottnd to mend my Pipe there. That A 
bunted Cattel out ok my Gzound with a Dog 
which againy my will run into his Gzound, 
J rating and recalling him. A Pꝛelcription 
to cut Ozaſs in the Plaintiffs Gzound, lying 
, nigh the Church, to eſtrow the Church, be- 
ing but an ealement. | 
Diſtrels by a Stanger as WBapliff, and 
the aſſent ofthe Party, By the command of 
the Chief Juſtice, -Dzder of Chancery, &c. 
Rolls Tit. Treſpaſs. 559. That the Plainciff 
ought to Jmpale againſt a Fozeſt, and foz de- 
fault of Pales, the Beafis went in, and che 
Fozeſter fetched them out. Theſe 


- 
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Theſe are juſtifications and excuſes that muſt 
be pleaded, and cannot be given in Evidence up- 
on Not Guilty, unleſs ir be in mitigation of 
Damages. 

Treſpaſs lies fo Goods ffolen, although the 
Thief be Convicted of Felony. Latch 144. Treſpaſs.) 
Markhams Caſe, and fo J knew my L 02d Hales 
held, although in Rolls Tit. Treſpaſs 557. tis 
ſaid, if it appears on the Evidence that tt was 
Felony, Lreſpals lies net, Which J think is Felony. 
not Law. 

A man who ſows theLanys to halves with the Sows to 
Owner, oz thzceagre to ſow the Land, where halves. 
two of them have no Jntereff, and a Stranger 
take the Cozn, they cannot joyn in Trelpals, ha⸗ 
ving no intereſt but an Agreement, but the Dw- 
ner only mulk bzing the Treſpaſs, Cro. 3 part, 

143. Goldsb. 77. 

Upon reverſing an Dutlawzy, the Party is ont w 
reſtozed, and map have Treſpaſs ; but upon re- — 
verſal of a Judgment the Party ſhall only be re⸗ Tenancy 
ſtozed to the Pony foz which the Sheriff ſold his ir In Com- 
Term, upon a Fieri fac. Cro. 3 part, 270. Wige re. 

Upon Not Guilty in Treſpaſs, Quare clauſum nants in 
fregit, at the Tryal the Defendant ſhall not ſay, Common 
that the Plaintiff is Tenant in Common; he ſhall joyn 
ſhould have pleaded this, and hath now loft this in _— 
advantage 3 and if the Jury find it, their finding — not, 
is not material. Cro. 3 part, 5 54. and what 

A Pan ſells all hisWoods ſtanding, growing, a&lons che 
&c, upon the Pꝛemiſſes, to hold during the Life bac, fl 
of the Uendoz, rendzing Rent 3 the Uende cuts galnſt the 
down all the Trees.: if he cuts Wood. after- — See 
wards growing in the lame place, the Wendoz N 35¹5 
map have Treſpaſs, Leon. 3 part, 7. _ "ng 

Ik a Carrier loſe Goods, a ſpecial Action of 


the 
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Trover a- the Cale lies againſt him, but not Trover, Rolls 


gainſt a 
Carrier. 


Copy- 
holder. 


Eſtray. 


Continuate 


do. 


Parco 
fracto. 


Park. 


Warren. 


Commo- 


ner. 


Falſe Im- 


priſon- 
ment. 


Precedents, &. 


Abr.6. ſo of acommon Carrier by Boat.Noy. 114. 
Zreſpaſs lyes foz a Coppholder againft the 
Lozd foz cutting down Trees, that he the Te⸗ 
nant ought to have foz repairs. Godbolt 173. 
Wy ſeiſure of an Eſtrap, the Loꝛd hath but the 
Cuſtody and not the Pꝛopertp, and therefoze if he 
wozks the Yo2ſe.Treſpaſs lyes, Yelverton 96,97. 
Trelpals with a continuando, cannot be fo; ta- 


king a Yozſe, noz ten Trees &c. noz without a 


re-entry of the diſſeiſed, unleſs his re-entry be 
taken away by the Act of God, oz the Eſtate be 


determined ſo as he cannot enter, as if Tenant 


pur auter vie be diſleiſed,and ceſtuy que vie dye, fo 
there his entry is taken away by the Act of God; 
otherwiſe if it be taken by his own act, as if he 


' releaſe to the diſleiſoz, &c. 19 H. 6. 28. 


Upon non cul. \ No Park by Pzeſcription oz 
G2ant is good Evidence. 18 H. 6. 22. 

General Trelpals foz bzeaking his Park, and 
taking his Der, &c. doth not ly at Common 
Law, but a Writ is given by the Statute Weſt. 1. 


cap. 20. Bo if A. have a free Warren in the Soil 


of B. A. ſhall not have Treſpaſs, but caſe fo; en- 
tring the Warren and ſtopping the holes, 8c. 

A Commoner cannot have Treſpaſs foz the 
Gꝛals. After a Superſedeas ſhewed to the Bapliffs, 
falſe impziſonment lpes aganift them, not againſt 
the Sheriff; ſo againſt the Bayliff of a Fran- 
chiſe, ik he take other Pens Goods in executi⸗ 
on upon the Sheriffs Warrant, not againſt the 


Sheriff, noz againſt the Party, unleſs he pzo⸗ | 


cure the Bapliff to take the w2ong. 


poſſeſſion, Ve that hath the Freehold in Law, unleſs he 


Entry. 


hath actual poſſeſſion cannot have Treſpaſs, 
Therefoze the Heir cannot have Lreſpaſs a 
8 ET” the 
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rene 


the abater, noz againſt Tenant at ſufferance be⸗ 
foze hath entred, and only from that time: But 
an Executoz oz Adminiſtratoz ſhall, by relation, 
have Treſpaſs from the death of the Inteſtate, 
&c. But a diſſeiſee after entry ſhall have an adi⸗ 
on foz all mean Treſpaſſes from the diſleiſin, 


413 


Relation. 


even againſt Strangers, foz he is reſtozed to the 


polfeſſian ab iuitio. 

Treſpalles cannot be maintained againſt him 
who comes by the Goods lawfully, as by the 
Plaintiffs delivery, oz under that, oz by ac in 
Law,8c. but Detinue. But Treſpaſs lies againſt 
Tenant at will, oz him that J lend mp Goods 
to, who deſtroys them; foz thereby the pꝛivity 
is determined. It lpes againſt a Piller foz ta- 
king Toll where none is due; foz taking my 
Servant out of my ſervice ; foz reſcuing one ta- 
ken at my ſuit, out of the Bayliffs hands, foz the 
Bapliff is my Servant. Foz beating my Wife oz 
Servant per quod, & c. Not againſt him that ].S. 


| ſells my Yozſe to, oz has my Goods fram the 


Sheriff, although the Sheriff took them wzong⸗ 
fully. / It lies ko hunting a Fog, &c. in my 
Gꝛound. Agaiu Church-wardkas, wis ad by 
the Juſtices of the Peace's Warrant, if the 
Warrant be not good. | 

Foz digging lo near my ground that it fell into 
the Defendants pit: Eut not that my Pouſe fell 
into the pit, foz twas my fault to. build ſo near 


another mans ground: Foz entring my ground, to 


take out his Falcon, which flew. thicher after 


Game, Foz killing myTumbler in his Warren, 


Treſpaſs, 


Although I ſelf che goods, it Iyes foz a Trel⸗ Time. 


paſs done befoze. Tender of ſufficientamends be- 
foze the action bꝛought, is a good Par, fog a neg- 
ligent Treſpaſs, not fo2 a voluntary one, 


Jf 


Ear. 


416 | Precedents, &*c: 
Ab initio. Ik a man enter inter into a place by authozity 
of Law, and abuſe this authozity, he is a Trel⸗ 

paſſer ab initio, foz his firſt entry ſhall be intend⸗ 

ed fo2 this purpoſe. As if the Leſſoz enter co view 

Waſte, and ſtap all night. Ik che Kings Pur- 

veyoz ſells mp goods, If the ſearcher abuſes my 
Scuffs.Jf a man will ſtay in a Tavern all night. 


Af he detains a diſtrels after amends tendzed be⸗ 


foze impounding. If a Bapliff refuſe Bayl Trel⸗ 


paſs doth not lye againſt him ab initio, but caſe; 


foz the Sheriff oz under-Sheriff, not he, ought 
to take Bail; not againft the Party noz Xapliff, 
oz perſon in aid, if the Sheriff doch not return 
his Writ of Latitat, 02 makes a falſe return; but 
it doth againſt the Sheriff: So ok an Dfficer of 
an Jnferioz Court. | 

Ik the Lozd wozk an Eſtrap, Diffreſs, &c. Oz 


Executoꝛs find a Bond and cancel it, thinking it 
was diſcharged and it was not; they are Trel⸗ 


paſſers ab initio, although thep came lawfully to 
the poſſeſſion at firſt, Rolls Tit. Treſpaſs 563. 
Lunatick. The Lunatick (and not the perſon to whom 
he ts une mult bzing the action in his 
name foz a Treſpaſs done in the Land. Brownl. 
I part, 197. 


Note, The The knowledge of Evidence is ſo beneficial, 


Chapter and neceſſary, foz all pzactiſers in the Law, chat 
of Ver- none can know too much, be too well verſed, oz 


= too. often converſant in it. Therefoze to com- 


much = Pleat this Treatiſe, eſpecially in this particular, 
lieht to J have dzained the Law-Books of all, oz the 
know ,j. moſt principal Caſes relating to it; and have 
dence is added ſome. Dbſervations very fit foz the Un- 
good and learned to know, and J hope not fit foz the 


what not. Learned to reject, 
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TABLE 


Of the Principal matters contained 
in the B OOK. 


A 
V Het ber Plea in Abatement or to the Action 
ſhall be firſt tryed 27 
Ability of a Clerk, if — bow to be tryed, 1 
dead, how 21 
Action on the Caſe for words 180, 182 
Quare crimen felonie impoſuit 180 
for ſtopping Lights | 181 
or ſtopping Water-courſe 182 
for feeding on his Fold courſe 183 
' for not reſtoring a Horſe hired 185 
for ſcowring a Ditch and over flowing his 
Land © 182 
vbn promiſe of Marriage 187 
Indebitatus Aſſumpſit, vid. Evidence 
Non aſſumpſit infra ſex annos ibid. 


Account currant, no Evidence fo maintain an In- 
debitatus aſſumpſit 
E e | Phat 


The Table. 


what ſhall be Evidence in Account 205 
Adminiſtration how to be tryed 15 
what may be given in Evidence on plene ad- 
miniſtravit 172 
Judgment given in Evidence on plene admi- 
niſtravit 190 

where Letters of Adminiſtration need to be 
ſhewed in Evidence or not 225, 226 

where in Trover the Ad miniſtration muſt be 
ſhewed, and where not 203 
Amercement of Furors 327 
Admiſſion, Inſtitution, Induction, how to be tryed 21 
Affinity has two ſenſes in Law. 129 
Challenge for Affinity 128, 129, 132 
Evidence by Almanack 23 
Appearance in a Court, how to be tryed 20 
Appeals, how to be tryed 18 


Tryal by Grand Aſſiſe regale beneficium ibid. 
In Aſſiſe, where Tryal ſhall be by Extendors19 


What amounts to an Aſſault | 200 
Tryal by Examination of Attorny 23 
Ancient Demeſu, how to betryed 15 
Avoydance by reſignation, how tryed 20, 24. 
Award, delivery of it to the Wife, good Evidence 

of delivery to the party himſelf 188 


on nul tiel award, the Fury cannot find any 
matter dehors to make the V. erdict void in 


| Law | 285 
Attaint, and the Penalty 329, 330 
Averment upon or againſt a Deed 400 

upon or againſt @ Record ibid. 
a Fine 401 
againſt a Certificate 405 


againſt a Will 
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The Table. 
B 


Baſt ardy, general, ſpecial, how to be tryed 16, 21 
Where ſhall be tryal by battel, and who Fudges in 
it . 18 
What Evidence proves @ Bankrupt 207 
Depoſitions by Commiſſioners of Bankrupts, not 

to be uſed as Evidence at a Tryal 228 


Bills of Exception to the Evidence. vid. tit. Preſidents. 
Baron and Feme, vide Marriage 


Treſpaſs by Baron and Feme 274 
Bayl, vide Witneſs | | | 
Bill of Exception 359, &c. 

C 

Six ſorts of Tryal hy Certificate 8 
ether matters tryed by Certificate 23 

Proceedings and Tryals in civil Cauſes 
Proceedings and Thal, in criminal Cauſes 7, 8, 16 
Challenge, what 112 
to the Array, and what is good, 60,112,114 

ND 118, 120 

principal Challenge, what 113, 128, 115, 
130, 132 
Challenge to the Array for favour 119 

how and in what manner the Challenge to be 
made EE 116 

Challenge to the Poll, and of how many ſorts 

120, 122 

Peremptory Challenge, what 120 


Principal Challenge to the Poll, what ibid. 122 
Challenge propter deſectum, and the ſorts 123 


Challenge for favour 140 
Challenge propter delictum | 141 
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No Challenge for Peers 121, 123 
Challenge where the King is Party 120,133 
tbe Kings Challenge reſtrained 121 
Challenge for defect of ſufficiency 123, 124, 
135 
Challenge for default of Hundredors 126 
peremprory Challenge upon Record 130 


principal Challenge for Conſanguinit 131 
princ:pal Challenge for favour, malice 132 
peremptory Challenge upon the Record, and how 

to be taken, and at what time 130, 133 
In what caſes be that Challengeth ought to 


ſhew the cauſe preſently 134 

no Challenge to a Writ of Enquiry of Damages, 
aliter in Waſte | 135 

Triers of Challenges 135,144, 145 


In what caſe a Challenge for one ſhall ſerve for 


others | - 36 
Of challenges ariſing from the Furors own acts, as 
Godfather, Arbitrator, Commiſſioner, Coun- 

cel, &c. | 137, 138, 139 
At 2hat time Challenges muſt be taken 742 


Rules concerning Challenges 145 

Challenge loſt, when 146 

Chancery 

Anſwer in Chancery is Evidence againſt the De- 
fendant himſelf 207 


Defendants Anſwer is Evidence againſt himſelf, 
but not againſt others. Vide Depoſitions, Evi- 


dence | 20 
Who may be @ witneſs to a Charitable Uſe 234 
Confeſſion ſtronger than a Verdict 25 


Coroners, vide Venire. 
All the Coroners ought to jeyn in the return of 
Proceſs 51 


The Table. 


Evidence 232 
Court-Rolls the Copyhalder Evidence 176 
Cuſtom of a Surrender in extremis 193 
Fine certain or uncertain 194 
Conſt able in one Town may execute a Warrant in 

another Town in the ſame County 201 
Cuſtoms of Courts to be tryed by Fudge: 12 


Proceedings of Courts which are not of Record, how 


to be tryed 15 
Liberties of Courts of Record, how to be tryed ib. 


Cuſtoms of London, how to be tryed 17 
Averment of Conſideration 408 
D 
Several Damages in Treſpaſs 260, 261 
Verdict ſet aſide becauſe Damages were not aſſeſſed 
2865 
Damages and Coſts entirely aſſeſſed 268 
If the Fury aſſeſs Damages uneertain its void 288 
Damages by the firſt Inqueſt 260, 263 
Judgment de melioribus damnis 262 


A Writ of Enquiry of Damages awarded, but none 
to iſſue out, and why ibid. 
Releaſe of Damages becauſe the Fury did not afſeſs 
any, which was an inſufficient Verdi, and ſo 


bad Fudgment | 266 
Decree in Chancery, how to be tryed 156 
Exemplification of a Decree in Chancery allowed 

good Evidence © ib. 
Decree, how given in Evidence 232 
Deed with the Seal torn off, good Evidence to de- 
. clare uſes | 166 


When the Copy of a Deed is good Evidence 208 


* 


232, 174 
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Copy of the Counterpart of a Deed where given in 
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Inqueſt by default, vide Verdict. 
Demurrer to Evidence, preſident 356,3 58, 367, 368, 
| 8 369, 374 
Whether the Demurrer or the Iſſue ſhall be tryed firſt 
\ 2 


Mben and in what caſes Evidence may be demurred 
=m 376 
Depoſitions iu the Eccleſiaſtical Court, not to be given 
in Evidence | 167, 207 
Depoſitions in Chancery given in Evidence, and how 
5 | 208, 224,239 
Depoſitions taken by Commiſſioners of Bankrupts 
ſhall not be uſed as an Evidence at the Tryal, 


tho the Witneſſes be dead 228 
Where Depoſitions ſhall be made uſe of as Evidence 
or not 167, 168 


What the Fury muſt find in Dower or Detinue 306 
In a Writ of diſceit in a Recovery by default, bow 
Tryal ſhall be 19 
Ancient Deeds may be given in Evidence, though 
the Execution of them cannot be proved 165,166 


Ancient Deeds, how proved © 220 
| E 

Venire fac. between the Plaintiff and two Defen- 
dants, where one is dead, is no Error. 50 
Extortion in the Sheriff, where 7 SIS 
What is good Evidence in Eſcape 205,216 
Eliſors, what, and their Office 143, 149 
Where the Fury may find Eſtoppels, and where not 
5 | "WEE 155 
Evidence FS 
: "what, and of two ſorts 158 
where the perſon that gives Evidence ſhall not 
be ſworn © 159 


who 
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who may be or not be Witneſſes 160,164,219 


of the priviledge of Witneſſes 162 
proofs to determine matter of Fact of two 
ſorts 4 164 


what amounts to good Evidence or not 165, 
166, 167, 168, 169, 170 

What is good Evidence as to a Fine 167 
what may be given in Evidence on the gene- 
ral Iſſue, in Treſpaſs, Trover, &c. 170, 
171,172,173,174,178,216 

what may be given in Evidence on plene ad- 
miniſtravit 72 

S hop- Book no Evidence after one year 173 
what Evidence good in caſe of Executor or 
Adminiſtrator | 174,175 
what things may be given in Evidence in 
another County 175 

on Iſſue, payment at the day, what is gaod 
Evidence 176 
what is good Evidence as to Copy-hold * 
| idid. 
ſpecial Evidence on the general Iſue, by 
whom , | 177 
what Acts of Parliament may be given in 


Evidence ibid. 


en nil debet upon the Statute of Tythes, what 
may be given in Evidence = 
| what may be given in Evidence in Indebitat. 

aſſumpſit 179,181,183 
4 Churcb- Book no Evidence 180 
what Writings the Fury may carry out with 

them, vide Verdi 180, 218, 221 
what ſhall be good Evidence for Officer with- 

out ſhewing bis Commiſſion 181 
what is good Evidence in Action for words 
180, 182 
Ee 4 _ what 
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what fhall be good Evidence in debt or not 188 
in debt againſt Executors, what is good Ewi- 
dence 189 
in debt for Tythes, what is good Evidence or 
not : ibid. 
in Ejectment, what is good Evidence 190 
I91, 192 
in Treſpaſs what ſhall be good Evidence or 
not 196, 207 
in Trover, what ſhall be good Evidence or 
not 202, 203, 204,392 
in Dower what ſhall be good Evidence 204, 
205 
Evidence by a Proviſo in an Att of Parliament 206 
How Records may be given in Evidence ibid. 
A cancelled Deed allowed in Evidence 209 
Evidence of payment of Rent, what is good 211 
Where Sentence in Spiritual Court may be given in 
Evidence or not © | 212 
M bat (hall be good Evidence in ſpecial aſſumpſit 214 


Who may be Evidence in the poors concerns, or wot 


223 
Truſtee, in what Caſes may be a Witneſs or not 224, 
229, 239 
Where common Reputation amounts to ſufficient Evi- 
, dence. 226 
of proving Hands by Witneſſes ibid, 
Evidence by hear-ſay, what good or ot 229 
Preſumptive Evidence 230 
Evidence given to mitigate Damages 241 
What requeſt in Action of the Caſe may be given 
in Evidence 241 
Vide Pluis in Verdict, Witneſſes. 
Prefident of Demurrer to Evidence . 356 


How a perſon in Eject ment of a Rectory ſhall make 
out bis Title 194 
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Inſtitution · vit bout Preſentation no good Evidence 


194 
Deprivation by Spiritual Court for Simony, diſa- 
bles from bringing Ejectment, becauſe he can 


wake no Leaſe 195 
Declaration in Ejedtment, where good or not 195, 
| | 196 
Trover for an Eſtray and Proclamation — | 
Embraceors, their penalty 324,325 
Embraceor, what ibid. 
Bill of Exception, preſident 340, 341, 359 


What may be given in Evidence or not after the ge- 


neral Tſſue, and what ought to be pleaded 377, 


wy 379,350 
Evidence proving the ſubſtance of the 455 = 
| | 2, 395 
No Evidenoe 10 be given againſt what is a 
on the Record | 388 
F 
If a Fine be given in Evidence with five years non- 
claim, how it is to be ſhewed 209 
A Deed to lead the uſes of a Fine ſur conceſlit, it 
need not be proved per Telſtes ibid. 
What is good Evidence as to a Fine 167 
Forreign 
matters done beyond the Sea, how tryable in 
England 89 
the Jury in many Caſes may find matters in a 
Forreign County 157 
Cuſtows of Foreign Attachment may be pleaded 
or given in Evidence 234 
Forcible Entry, Indict ment 293 
Where Fraud muſt be found per Jury 176 


Fine on Furors, vide Jury. 


G 


The Table. 


G 
Tryals by Grammarians, Nomenclators, Dictionary 
Gleaning of Corn by the poor, juſtifiable _ 
Gram is no Evidence againſt a Preſcription 208 
H 
Habeas Corpora & diſtringas Jurat. the reaſon of it 
Heir, where to be tryed 37 


There Venire fac. ſhall be from an Hundred 84,1 0 9 
Challenge propter defectum Hundredorum, in what 
1 


| 126, 127 
at what time and how to be drawn 128 
1 

Ideocy how to be tryed 22 
75 Tryals by Indictments 7 26 
215 Stat. 2 1 Jac. c. 13. to what Caſes it ex- 
tends and to what not 42,43 
What Caſes are ayded by the Statute of Feo⸗ 
fails, and what not 44, &c, 50, 51 
Infancy, bow to be tryed 13,14 
In what Caſes non-age ſhall be tryed by inf; 12 
5 | | ibid. 
nder of Counties in Tryal vs 
ned how to be — 20 
Inſpect ion of a Deed, how given in Evidence 206 
Ee buying Goods and giving Bond 396 

Iſſue, 
the nature of it, 6 
general or ſpecial ibid. 
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what I ue ſhall be firſt tryed 27 
immaterial Iſſues, not belped by Feofails ibid. 
where Iſſue is imperfect, no tryal can be 397 


Iſſues forfeited by Furors, and what are N 
per Stat. 27 Eliz. c. 6. 318 


Jury, 


its Derivation, Antiquity, Uſefulneſs 1, 2, 


The Grand Fury,what, and their demeanor 7's 


Petit Fury and their Office ibid. 
The Names of the Furors muſt be returnrd into 
Court before any Tryal, and why 9 
In what Inqueſt under or above twelve will ſerve 
70 
Where Tryal ng be by wel ſixteen, twenty four 
| 72 
The Qualifications of Furors 74 


Of what things a Fury may enquire, Vide Cap. 10: 
per. tot. 


Who are to be exempted from Furies 76, -- 


Charters of Exemptions, how to be allowed ibid. 
Of the ſufficiency of the Freehold of Jurors in for- 
mer times, and now per Stat. 4 and 5 of Willi- 
am and Mary 78, 81, 124, 125 
Treit o Fl Turors, what, and for what cauſe 146 
How the Fury may find matter of Law 152 
In _ Caſes a Jun may find and try 4 8 
then 153 
Jury jd inferior Court, of what things they may 
enquire out of their Furiſdliction, or not, 155 


The Jome. fn ry al not try the ſame Iſue twice 45 


Plus in Verdict, as to the Gn demeanor 
| of the Furors, Rc. 
What, and when a Man may plead in nd 85 
Judgment 
Jager may ſuffer the Fury to eat and drink * — 
ee cauſe 309 


What 
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What is to be done if one of the Fury dye before the 
Verdict * 
Penalty on Furor, for being brib'd, &c. 3 22, 323, 


| 324 
Where and whether the Court may Fine a Fury that 
goes againſt their Verdict 3337 334 


K 


Certificate of the King under his Sign Manual was 
allowed in Chancery for proof without exception 


| 20 
The King may by his Prerogative withdraw a Fu- 
ror in an Information | 21 
The Kings Meſſage or Letter ſhall not be allowed for 


Evidence between Party and Party 224. 
The King cannot be nox-ſuited, the Informer may 
3II 
L 

Leagues, how to be tryed 1 
Letters Patents, how tryed, and the Venue 105,11 
And asto the time of the Inrolment ibid. 
If any Action ariſeth on requeſt, the Statute of Limi- 
rations goes only to the requeſt : 180 


Mbat to be proved upon non aſſumpſit infra ſex an- 


nos 5 187 
Evidence to prove a Leaſe 190 
Leaſe for Life of Tythes, where good _ 193 
What may be given in Evidence upon 4 Traverſe of 
a Leaſe parol for years © 20 
Tivery of Seiſin, vide Deed. 
Cuftoms in London, bo tryed 17 
bow Certified | | bid. 


M 


The Table. 


M 
Maybeim, bow tryed 13 
Marriage 5 
the right of Efpouſals, bou to be tryed 21 
Divorce, bow to be tryed ibid. 


Marriage of a Wife in poſſeſſion, bow tryed 21 
right of Marriage as ne unque loyalment 
Accouple, how to be tryed | 
Martial Affairs, how to be tryed 26 
What ſhall be good Evidence to diſcharge the Ma- 
fer in Action brought againſt him, for goods ta- 
ken upon Truſt by the Servant 181, 182 
Font juſtification by Maſter and Servant in Truſ- 
aſs'is good 197 
What may be given in Evidence in Treſpaſs for bear- 
ing his Servant, per quod ſervitium amiſit 216 
If the Servant be robbed of the Maſters Mony, the 
Maſter may be 4 Mitneſs to prove the delivery of 
the mony to him 219,220 
If Mertg agor continne in poſſeſſion without proviſion 
for that purpoſe in the Deed, he is Tenant at will 


195 

(Modo & forma) where they are words of form or 

of ſubſtance | 280, 297 

Venue from a Manor 84 
N ; 

Niſi prius, when firſt given, and why 357 


In what caſes not to be granted by the Court 58 
What things the Fudges of Niſi prius may do at rhe 

Ales ; 59 
No Niſi prius before the Venire fac. returned 60 
Nobility, as Duke or no Duke, how tryed 8 


The Table. 


O 


F one produce a Leaſe made pon an Outlawry to 
prove a Title, he may alſo produce the outlawry 


3 | 221 
IF one of the Fury be Outlawed, where the Verdict 
is found, its Error 276 
Diſſe:ſins of Offices, how tryed 11 
Tryals by Ordeal, and the ſeveral ſorts I9, 24 
P 

Peers of the Realm, how to be Tryed I2 
Where a Peer ſhall be tryed Pex Pais ibid. 
Perjury, Conviction, Evidence 226 
Plea vide Action, Plea puis dar Cont', at the 4- 
ſiſes, vide preced. & 59, 199 


One Defendant pleads & Plea which goes to the 

whole, it ſball be tryed before a Plea to part 28 
Where ill Plea is made good by Verdict 272, 273 
Where common preſumption is good Evidence of 


Payment | 173 
Poſtea amended, and how 272 
Profeſſion, how tryed 20 
Proofs generally is proof by a Fury 159 
Proofs to determine matters of fact are of two ſorts 

| 164 
Where Property need not he proved in a Writ of Eu- 

quiry, and why 1 

Parſon, . 


Parſon or not Parſon, on ſuch Iſue a Reſigna- 
tion in another County may be given in Evi 


dence 211 
what may the Parſon plead in det. ſur Stat. 


21 H. 8. of raking to Farm 217 
Abi- 


2 
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The Table. 


Ability of the Parſon, how tryed 20 

Poſſeſſionis an Evidence of Right 211 
Probate vide Will. | 

Preſcription in non decimando 179 

to fit in a Pew | 181 

to dig Clay in a Common 199 


Partner in Indeb. The Defendant gives in Evi- 


dence, that another was Partner with the Plain- 
tiff, and non-ſuit. Contra in Treſpaſs ; but join 
tenancy in Treſpaſs cannct be given in Evidence, 
but muſt be pleaded in abatement 187, 207 
Proviſo in a Statute where it may be given in Evi- 
dence 206, 216, 217 
Pleas after darrein continuance 354, 355, 356 
433 Releaſe, death of one Defendant 399 
Whatſoever is done by force of a Warrant or Autho- 


rity; ought to be pleaded 377 
Q 
Quare Impedit, 3 
Admiſſion, Inſtitution, Plenarty and Induction, 
bow to be tryed 20 


what a Fury muſt find in a QuareImpedit 306 

IF a Fury enquire not of the four points, this 
ſhall be ſupplied by a Writ of Enquiry 46 

Quo Warranto, where the Venue (hall be $4. 


R 
Record, how to be tryed == 
matter of fait concerning 4 Record, how u_ 
| ibid. 
what Iſſues ſhall be tryed by Record IF 
matter of Record mixed with matter of Fact, 
bow tryed 18 


11. 


The Table, 


Inrolment, and the time of the Inrolment of 4 Re- 


cord, how to be tryed / 20 
Recovery by default | I9 
Refory; Evidence was taking of Tythes only, and 

the Plaintiff non-(uit 191 

Recital, vide Evidence 
Rent, what may be given in Evidence in Action 

F Debt for Rent 211, 213 

Damages and Coſts, aſſeſt by the Fury on Replevin 
307 

8 
Sheriff or not Sheriff, how to be tryed 20, 22 
Sheriffs return, how tryed 8 ibid. 
Averment againſt a Sheriffs return 405 
What truſt the Law repeſeth in Sheriff's 82 


Spiritual matters, how tryed, vide Ability, 


Reſignation, Church, &c. 
Tryal of Statute-Merchants, &c. how 22 
Acceptance of New Letters Patents a good Surren- 
der of the old 214 
T 
Trade. Cuſtom of London as to what Trade a Free- 
mas may uſe, and what not 17 
What juſtification in Treſpaſs cannot be given in E- 
dence, Not Guilty 112 


Treſpaſs * mean profits, in whoſe Name to be 
brought | 192 


Treſpaſs for taking away a Child with a Scarf 
-- oof 
Treſpaſs, Quare fregit Liberam Warrenam 198 
What ſhall be good Evidence in Treſpaſs, vide 
Evidence. 155 


What 


The Table. 
Mbat ſhall be good Evidence in Trover, vide 


Evidence. OE 
In Treſpaſs with Abuttals, what ought to be proved 
in Evidence — +... 
Verdict in Treſpaſs, what good or not, and ſeveral 
Damages. Vide Damages 259,260,261 


Who may be Witneſſes in Treſpaſs | 223 
The Verdict may find the Defendant Guilty in Treſ- 
paſs, at another day and place * 


Tryal, what 
matter in Law how te be tryed 2 
ſix kinds of Certificates allowed for Tryal 
by the Common- Lau- 8 


Tryal of a Record, how 10 
Tryal of Peers, Vide Peers 
Tryal of Cuſtoms of Courts, how - £3 


| ' what things to be tryed by the Fudges 12,13 
In what Caſes Tryals by witneſſes or proofs» with- 
out Fury 14 
When a matter alledged extends to a place at 
Common-Law, and to place within a Franchiſe, . 
bow it ſhall be tryed 24 
Where Tryal in one Iſſus biuds in another 24, 25 
In what Caſes Tryals againſt one ſhall be ag ainſt 
| - 


| others 4 5 
At what time the Tryal ſhall be ibid. 
Who may enquire and determine the ſame day or ow 

| 2 
What Iſſue ſhall be firſt tryed 27 
Action on the Statute 5 Eliz. 9. for not appearing 
| : 22T 
A Tryal upon a Subpena 222, 227 


How Tryals were, and where at Common Law 
before the Writ of Niſi prius came u 55,56, 
Of a Tryal at Bar, in B. R. and B. C. 56 


Ff 5 Tales 


The Table. 


the Sheriff ſhall not return the Tales where be 
cannot return the Venire "> wy 


Tales, what, by Common-Law or Statute" 61 
Tales de circumſtantibus not to be granted at 


a Tryal at Bar, and why 62 
Tales, in what Caſes, and at what time to be 
granted 652, 65 


who may pray a Tales, and when 63, 66 
what perſons may be of the Tales, or not 64, 67 
Tryal per Medietatem Linguæ, and by what Sta- 


tute 244, 245, 246, 247 


when Tryal per medietatem Linguæ ought to 
be prayed 247, 248 

| Vide Venue. Verdict. | 
Ons ſhall not be compelled to try a Traverſe the ſame 
Seſſions he makes it 25 
Tythes, Vide Leaſe. | 


v 


Venire, . | | 
tbe Form and Expoſetion of a Ven. fac. 30,31 
to whom the Venire fac. ought- to be directed 


33.34 
, where it ought to be directed to the Sheriffs, 


 - where to the Coroners, and where to the 


Eſliſors 33» 34> 36 


For what cauſe Proceſs ſhall be directed to the Co- 


roner : 35 


Venire fac. once directed to the Coroners ſhall never 


be to the Sheriff afterwards, except in ſome Caſes 


| | 8, 39 
Venire fac, to ſome of the Coroners ; 2 a — 
Venire to the next Hundred 41 
Where a Ven. de Novo ſhall be awarded 46, 47,48 
5 Amend- 


' 
| 


2 


The Table. 


Amendment of a Ven. fac. in what Caſes 2 
In what Caſes ſhall be ſeveral Venires 

One Venire fac. in [everal Tſues Ho ibid. 
Venire fac. by > =p 535 54 


General Ka whence Venues ſhall ariſe 83, 84 
The Venue ever to he of the moſt certain place 84 


The Venue ſhall follow. the Iſſne © 85,97 
Mbere the Venue ſhall be de Corpore Comitatus, 

and where nt + | 86, 87 
Tranſitory Actions, where to be tried. 90 


Matters done beyond Sea, bow tryable. Vide For- 
rei 

Wha the Venue ſhall be from to Counties 91 

Ward or Hundred no good Venue | 93 

Iſhere it may be de vicineto Civitatis. ibid. 

Where the Aﬀtion is laid in one County, and the 
'  Fuſtificationin another, the Tryal ſhall be where 


the Fuſtification is _ | - 
No Viſne from an Honour TY 
Viſne where the Writ is brought or not © - 
n what Caſes the Court will not change the Venue 
| 100 
Venize from Marr 101 
Where Tryal ſhall be by the next County adjoyning 
102 
Ms ſnomer where to be tryed 103 
Venue, where the Land lyes or wot 104, 105 
Venue from two Vills, where — 
Debt for Rent from whence the Venue ſhall ariſe 
107 
Verdict, 
General Verdict 1e, Special V a what 
251 


Special Verdict may be found ; in any Iſſue 252 


A Freehold or Condition without Deed may be found 


by Verdict tłougb it ä be pleaded 253 
F 
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The Table. £ 
Special Verdict as to Damages in Action on ib Caſe 
i 5 130 
Pertid asto Eſtoppels : 3 


| | 207 
Perdid finding part of the Iſſue, Inſufficient; but ſur- 
pluſage in finding more than. the Tſue, hurts not 

: . > S x 5 © F 258 
I what Caſes Verdifts may be 5 for the Plain- 

tiff, and yet be may be barrea | 259 


Verdict muſt be ſufficient in matter and form, be 
it general or ſpecia!l ibid. 


Of Verdict finding Damages, and ſeveral Damages 
= 2080, 261,262, 263 
Where Verdict ſhall be ſupplyed by a Writ of Enquiry 
of Damages, aud whe'.* not 264. 
Verdict ſet afide becauſe the Damages not well aſ- 
eſſe . 
What Coſts and Damages the Fury may aſſeſs * 
Where a Verdict ſhall be amended by No ae 
Of ill Concluſion in a ſpecial Verdict 270 


Verdict as general as the Declaration ibid. 


Mbere ill Plea or Iſue is made good by the V. erdiłt 
272, 2735 274, 275 

Of what things a Verdict may be or not 275, 283 
The Jury may find the contents of a Deed or Will 


ved by Witneſſes 276 

A Verdi may be againſt the Letter of the Iſſue, ſo 
the [ſubſtance be found 276, 277, 278 
Where the Verdict is good, though it does not find the 
preciſe Iſſue 3 278, 275 
222 Jury cannot vary from their Verdi when re- 
corded _. 281 
Open Verdict and privy Verdict ibid. 
| | Hall give but one Verdi&. in the ſame * 


If 


Pirdid uncertain uſed, and in bar Cafes 257,286, 
Woe N Here go 


fer ibid. 


/ 


The Table. 
If Verdict ic good for part, and ill for another part, 
' there ſhall be a new Inqueſt for the reſt 282 

be Jury are not to enquire of that which is agreed 
y the Parties, nor to find ' ugainſt that which ts 
admitted of Record = rh \"* _ 
If the Fury find the ſpecial nutter, and they find 
the Iſſue generally, the ſpecial matter is W 

p 6 : 2 


| Perdit good by intendment _ 288, 289, 290 


Where a ſpecial concluſion of a ſptcial V 9 
aid the Imperfections of it e 
F the ſubſtance of the Iſſue be found, it is ſufficient 
1. the Fury will wot agree, what into be done ibid. 
atiance between the Verdict and the Diclatation 
e TE. 301, 302, 303 
Inqueſt by default, where it ſhall he ſo taken or wort 


1 * 94 

Fhat eating or drinking of the Fury ſhall if, 
Verdict, or not 300, 309, 311,312 
What Deeds or Papers delivered to the Fury after 
Evidence ſhall avoid the Verdict or not 310 
No privy Verdict in Criminal Caſes 311 
The ſame Evidence repeated to the Fury after they 
are gone from the Bar ſpoyls the Verdi 314 
Church-Book delivered tothe Fury out of Court 316 
If a Furor depart after be is ſworn, be ſpall be fined 


and Impriſoned 320. 
The Penalty of Attaint 322, 323, 329 
W 
Wills, bow tryed 155 16 


Will under Seal proved, examined by the Ori- 


ginal. Quære, if good Evidence 194 
Probate 


The Table. 


Probate of the Will, good Evidence for perſonal 
Eſtate, not for the Land 21x 
What ſhall be good Evidence to prove a Will 234 
Averment againſt a Will or Adminiftratios 405 
If a Fury find the words of a Will, and yet find 
not the Will, the Verdict is ill 288 
Of the Tryal by Wager of Law 20 
Ins Ley-gager none ſhall be challenged for favour or 
-. inſufficiency. | | | 136 
Furor who is a Witneſs muſt be ſworn in Court 221 
Councellor to be examined as a Witneſs, and how 
EN xn ae be, 1 222 
Action againſt a Witneſs for not appearin 227 
bo — or on is ww. of Win- 

_ - cheſter ( Robbery) | n 
Mbo may not be Witneſſes 235, 236, 237 
If aWitneſs he Bail, the Court will give leave to 
alter the Bail © L 221 
How a Few Witneſs ſhall be ſworn 159 
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BOOKS lately Printed for, and 

ſold by John Walthoe, at his 

Shop in Vine Court, Middle- 
Temple. 


I, HE Modern Conveyancer 3 or, Convey- 
| ancing Improved : Being a choice Col- 
lection of uſeful Preſidents on moſt occaſions, drawn 
after the manner of Conveyancing now in uſe, by 
ſome of the greateſt Hands of the preſent. Age. 
With an Introduction concerning Conveyancing in 
general, 8 vo. Price 5 s. | „ 

2. An Exact Abridgment of all the Statutes of 
King — and Queen Mary, in 8 vo. Price 
2 5. G d. 

3. The Roman Hiſtory, from the Building of 
the City to the perfect ſettlement of the Empire 
by Auguſtus Cæſar, containing the ſpace of 727 
years. Deſigned as well for the underſtanding of 
the Roman Authors as the Roman Affairs. By 
Lawrence Echard A. M. of Chriſts Colledge in 
Cambridge, large 8500, Price 5.5. 

4. The Preſent State of the Empire of Morocco, 
with a faithful Account of the Manners, Religion 
and Government of that People. By Monſieur de St. 
Olon, Ambaſſadot there in the year 1693. Adorned 
with Figures. Price 2 s. 6 d. : 
J. Blounts Law Dictionary. The Second Edi- 


tion Corrected, with the Additions of above 6 


Words. Fol. Price 10 3. 
| N 6. The 


The CATALOGUE. 1-7 

6. The Practick Part of the Law: Shewing 
the Office of an Attorny, and a Guide for Solici- 
tors- in- all the Courts of Weſtminſter, wit. The 
Courts of Chancery, Kings-Bench, Common - Pleas 
and Exchequer , with the manner of their Pro- 
ceedings in any Action Real, Perſonal or Mixt, 
from the Original to the Execution · As allo the 
Practice of the Courts of the, City of London, 
Court of Admiralty , / Eccleſiaſtical Courts, and 
other Inferiour Courts in the Country. To which 
is added the exact Table of Fees of all the faid 
Courts at Meſt minſter, as they were delivered into 


te Houſe of Commons: With the Abſtract of 
the Parchment and Paper Act, by Order of the 


Queen and Couucil. Carefully Corrected and En- 
larged by ſeveral Practiſers of the ſeveral Courts, 
and brought down to the year, 1695. With a 


2 New Table of the Principal Matters. 


| 


7. Obſervations, Hiſtorical ' and Genealogical ', 
wherein the Ciiginals of the Emperor, Kings, 
Electors and other the Sovereign Princes of Eu- 
rope, with a Series of their Births, Matches, more 
remarkable Actions, and Deaths, As alſo the Ang 
mentations, Decreaſings and Pretences of eac 
Family, are drawn down to the year 1690. 
8. The Law of Obligations and Conditions: 
or, an accurate Treatiſe wherein is contained the 
"whole Learning of the Law concerning Bills, Bonds, 
Conditions, Statutes, Recognizances, and Deſe- 
zances; as alſo Declarations on Special Condi- 
tions, and the Pleadings thereon, Iſſues, Judg- 
ments and Executions , with many. other uſeful 
Matters relating thereunto, digeſted under their pro- 
per Titles. To which is added a Table ef Referen- 
ces to all the Declarations and Pleadings upon Bonds, 
Cc. now extant. 7 
FINIS. 
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